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1 Indigenous rights and governance 
theory 


An introduction 


Hans-Kristian Hernes, Else Grete Broderstad and 
Monica Tennberg 


Introduction 


Indigenous peoples worldwide experience great tensions with extractive industries 
over resources and territories. Such tensions over large industrial projects are not 
new. Modern history is filled with stories of intrusion, dispossessed lands and 
destroyed possibilities for pursuing traditional economies and cultures. The current 
argument is that the pressure is increasing, conflicts are becoming more intense and 
extending to new and promising areas (such as the Arctic) and including new 
industries (such as renewable energy and aquaculture). 

If not entirely disputed, this view is at least modified by those arguing that 
Indigenous peoples have got better rights and have become more equal partners 
through participation and sharing resources. The new instruments developed 
internationally by market actors or government bodies make it possible to deal 
with the often stalemate relationship between Indigenous groups and industries 
(Owen and Kemp, 2017). The gradual recognition of Indigenous peoples’ rights 
includes participation in decision-making by states, direct negotiations with com- 
panies and possible economic benefits for Indigenous groups (O’Faircheallaigh, 
2013, 2016). 

Indigenous groups used to manage the pressure on land and other resources by 
appealing to state authorities with the expectation that the government would 
have resources to challenge industrial projects and companies and adopt necessary 
legal regulations to protect traditional Indigenous livelihoods. As the main actors in 
the international arenas, governments are also responsible for implementing inter- 
national law in domestic settings. However, states—like big companies—have a 
dubious reputation among Indigenous peoples and are not always seen as the best 
protector of their rights and heritage. 

Indigenous peoples take different roles in the life course of industrial projects. 
In their cooperation with the state and big companies, they are likely to face con- 
flict and heated discussions over resources and the right to participate. What are the 
roles, then, that Indigenous peoples can assume, and are they co-opted victims 
rather than real participants? New regulations, whether created by the market or 
international law, leave room for Indigenous agency, but what kind of agency is it? 
As large projects will remain on the agenda and conflicts are bound to emerge, 
how can Indigenous peoples deal with the situation? 
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Awareness of these issues was on the rise at the Centre for Sami Studies at UiT 
The Arctic University of Norway some ten years ago. The attention was formal- 
ized in the Focal Point North project funded by the Ministry of Foreign Affairs. 
The project introduced students to increasing conflicts over natural resources in 
the Circumpolar North. It also enabled networking among researchers and made 
it clear that resource extraction was a main driver impacting Indigenous rights to 
land and resources. Several adjunct professor positions were affiliated to FPN, 
including research professor Monica Tennberg, one of the editors of this book. An 
outcome of these networks and discussions was the project Arctic governance triangle: 
government, Indigenous peoples and industry in change (TriArc) which was funded by 
the Research Council of Norway. 

The goal behind the TriArc project was to examine challenges between large 
industrial development projects and traditional uses of land and other natural 
resources, and to study the governance arrangements which were to regulate the 
relationship. Among the starting points was an observation of conflicts and chal- 
lenges of legitimacy, but also cases where industries and Indigenous peoples had 
managed to find platforms for reciprocal cooperation. A question was how the 
development of new regulations and mechanisms worked, and if Indigenous 
peoples were included in the processes. The project members also wanted to 
analyze the ways in which Indigenous involvement in processes of natural 
resource development was guided by international and national political and 
legal realities, the behavior of various corporate actors and Indigenous peoples’ 
own institutions. To what extent could we identify forms of governance that 
promoted Indigenous engagement with natural resource development and 
management? 

The intent then was to study institutional solutions at the local level, to clarify 
whether decisions were decentralized and had an element of inclusion and partici- 
pation, and if—and how—frameworks at different levels (national or international) 
mapped out the development of the different institutions. In addition to studying 
the linkage between different levels, we aimed at a comparison between countries 
to grasp how different settings affected projects involving industry and Indigenous 
peoples. 

The theoretical framework came from governance theory and the idea that 
governance processes involving actors in government (state), market and civil soci- 
ety could be illustrated in a (governance) triangle. We recognized that Indigenous 
peoples’ governance was undergoing major changes: many premises were emerg- 
ing from international processes and arenas, governments were increasingly includ- 
ing Indigenous institutions and organizations in decision-making, and there might 
be a move from governance by state (hierarchy and coordination) to other types of 
governance by market and civil society. The project defined civil society as local 
communities in general and Indigenous peoples as rights holders in particular. The 
use of several terms for market actors—business, company, business organizations, 
industries—reflects the variety of actors and also the multidisciplinary approaches 
in the project. 

The rest of this chapter is organized into three main parts. The first, on 
Indigenous governance, covers some of the main elements in the development of 
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Indigenous rights during the last decades. The second part discusses Professor of 
Public Organization and Management Jan Kooiman’s governance theory, and the 
third section introduces the different case studies presented in this book. 


Indigenous governance 


A turn from definitive rights 


According to legal scholar James Anaya (2004), Indigenous peoples’ rights are part 
of the development of human rights after World War II, with a shift from individu- 
als to rights for groups. While former colonies became new independent nation 
states, it was the framework of established nation states in which most Indigenous 
peoples had to secure their rights as peoples. Early attempts at recognition of 
Indigenous rights were characterized by one-way processes in the sense that rights 
were “given” from the top, by state authorities. Another element was that the rights 
were considered as final and represented a definitive solution settling the relation- 
ship between the majority and minority groups. 

Political theorist James Tully (2004), however, postulates that there has since 
been a change, a turnaround where rights develop in stages—and that they are 
fluid and changing in the midst of societal processes. When a group receives recog- 
nition, others will mobilize to oppose this or to achieve rights themselves. This can 
lead to a decline, but also to a gradual and continuous development and extension 
of rights. Furthermore, the processes are characterized by interaction: rights are not 
granted from above, but are developed in various forms of dialogue between actors 
so that those who fight for recognition are also involved (Tully, 2004). Such an 
understanding implies that other types of processes are required to ensure legiti- 
macy, that the legitimacy of rights can be challenged, and that rights and institu- 
tions will undergo changes so that, for example, the content of self-determination 
will change. 

Tully’s point can be perceived to apply within a nation state through, for 
instance, political decision-making and court decisions. At the same time, increased 
activity in international arenas and the development of rights by international 
organizations is also a dynamic feature. In the United Nations, Indigenous peoples’ 
rights are interpreted and reinterpreted by committees, which have created new 
premises in the domestic discussions of rights. 


Turning to multilevel governance 


For decades, Indigenous peoples from different parts of the world have worked to 
develop alliances, with researchers as key players, to gain recognition. Central issues 
were related to self-determination, protection of culture and to securing the basis 
for traditional industries. The most prominent of these processes led to the UN 
Declaration on the Rights of Indigenous Peoples (UNDRIP), adopted in 2007. 
While the declaration is not binding on individual states, it is nevertheless impor- 
tant given the strong support by the UN and is valued as an important symbol of 
the recognition of Indigenous peoples’ position. 
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The UN Declaration on the Rights of Indigenous Peoples (UNDRIP) was in 
2007 seen as a landmark in the work to strengthen the role of Indigenous people’s 
vis-a-vis the government and to define important means for self-determination. 
The Indigenous and Tribal Peoples Convention (ILO Convention No. 169) and 
the International Covenant on Civil and Political Rights (ICCPR), in particular 
Article 27, also have a significant bearing on the premises for Indigenous peoples’ 
rights. These conventions and declarations illustrate the efforts made by Indigenous 
peoples to “seek justice in international law” (Barelli, 2016). 

International law can be loosely linked to nation states and the policies they 
choose to pursue. A distinctive feature of the Indigenous sphere is a clearer institu- 
tionalization of governance that binds different institutional levels and institutions 
together. One is a political dimension, with an emphasis on participation and involve- 
ment. The UN is a central arena where Indigenous peoples can meet: not only are 
they members of nations’ delegations, but they also meet as independent (Indigenous) 
peoples, as is the case in the UN Permanent Forum on Indigenous Issues (Dahl, 
2012). A parallel development has led to the establishment of other forums that 
strengthen the legal aspects through monitoring and development of guidelines for 
international conventions and declarations. This gives Indigenous peoples a stronger 
position than if the implementation were left to nation states alone. 

Clarifications and interpretations are not without significance. It is through 
international work that Indigenous peoples—and nation states—have agreed on 
key mechanisms for their involvement. Based on the premise that Indigenous peo- 
ples are equal “peoples,” the point of consultations and schemes such as “free, prior 
and informed consent” (FPIC) is to ensure that Indigenous peoples have the 
opportunity to exert real influence. Consultations signify a breach of traditional 
hierarchical management and entail that the authorities give Indigenous peoples a 
genuine opportunity to participate in decisions that affect them. Also, consultations 
“shall be undertaken, in good faith and in a form appropriate to the circumstances, 
with the objective of achieving agreement or consent to the proposed measures” 
(ILO C169, Article 6.2). Consultations take place between two peoples: Indigenous 
peoples and the majority peoples represented by the state. 

Consultations are an important tool in the UN Declaration on the Rights of 
Indigenous Peoples too, and although the declaration is non-binding, the geo- 
graphical scope is larger than ILO-C 169 (1989), which has been ratified by rela- 
tively few countries. The description of consultations primarily points to the 
responsibility of states to facilitate and implement, and the implications are not 
necessarily easy to detect. The principle of FPIC is more visible, more easily 
understood, and has to a greater extent than consultations emerged as a visible 
signal of the necessary premises for the involvement of Indigenous peoples in 
decision-making. So, in addition to governmental processes, FPIC has gained 
access to business organizations and, for example, environmental groups. 


Implementation gap and local variations 


The clear focus on international processes and arenas suggests standardization and 
equality between Indigenous peoples in different parts of the world, but the actual 
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situation is different. While it is true that several states have implemented consulta- 
tion schemes, Indigenous peoples’ opportunities to participate and influence differ 
a great deal (Pirsoul, 2019). The UN Declaration on the Rights of Indigenous 
Peoples is admittedly highlighted as a central premise and requires domestic imple- 
mentation, but real changes are easily counted, and efforts for implementation have 
been met with critique and opposition. Moreover, even if Indigenous peoples’ rights 
are linked to developments in human rights—themselves widely supported—there 
is a considerable gap between any awareness and real support. The status of 
Indigenous peoples’ rights in Sweden, for example, has been described as “organized 
hypocrisy” (Morkenstam, 2019), nor have the Nordic countries been able to agree 
on a joint Sami convention. 

An important point in all of this is that the implementation of Indigenous 
peoples’ rights that does take place varies significantly, and a range of actors have 
assumed leading roles in such implementation. Such variation stems from the 
different institutional features of the nation states, where there may be clear dif- 
ferences between unitary states such as Norway, Sweden and Finland and federal 
states such as Australia and Canada. In federal states, courts have played an 
important role in promoting implementation of Indigenous peoples’ rights, 
while political processes have so far been the central path in the Nordic coun- 
tries. Perhaps this is about to change through new court processes and decisions, 
as recent rulings in Sweden have demonstrated. At the same time, there are also 
differences in the legal and institutional position of Indigenous peoples. In con- 
trast to the Nordic countries, for example, Canadian Indigenous peoples have 
had better control over territories through agreements with the authorities and 
security from the courts. In combination with the federal structure, this has 
facilitated land claim agreements unlike unitary states without local resource 
control. 


Business and human rights 


The business community is increasingly being challenged to respect human rights, 
and this is important in the context of Indigenous peoples too. The use of FPIC 
in business guidelines is an example (Wilson, 2016), but similarly relevant are cor- 
porate social responsibility (CSR) and social license to operate (SLO). Corporate 
social responsibility refers to companies’ own ethical guidelines and principles to 
which adherence is expected, while SLO has a dynamic element in that businesses 
establish a relationship with local communities in order to gain acceptance for their 
operations. The degree of acceptance can vary, and there are also cases of over- 
whelming local support where the companies and local communities have over- 
lapping interests. As a concept, however, SLO is not clearly defined, and its use 
probably depends on the geographical context. For example, it is so far rather 
irrelevant in northern Europe (Koivurova et al., 2015). Impact benefit agreements 
(IBAs) are—in some settings—used as the main tool to mitigate impacts and divide 
benefits from project development. They may be part of an SLO process and can 
be an effective way to provide payment to local communities. There is, however, a 
comprehensive debate over challenges related to objectives, social justice issues, 
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state-Indigenous relationships and best practices for IBAs (e.g. Bradshaw et al., 
2019; Cascadden et al., 2021), and to tie benefit sharing to parts of international 
law (biodiversity, human rights) (Morgera, 2016). 


Governance 


The development of governance theory as related to Indigenous peoples’ rights to 
resources—which was the basis of the TriArc project—is part of a comprehensive 
change in perspectives on societal governance. Since the 1980s, there have been 
major changes in corporate governance and in perceptions of what constitutes 
good governance (Bevir, 2012). The postulate, or slogan, of “governance without 
government” illustrates a turn in which governance is no longer perceived as the 
domain of the state and where hierarchy is supplemented with other facets of gov- 
erning. This does not necessarily mean that the state is completely absent. In many 
process and decisions, governments will remain a strong player, albeit with a differ- 
ent role, and other players in the market and civil society have become more 
prominent, setting the agenda and developing institutional solutions (Kooiman, 
2003, p. 3). 

The Forest Stewardship Council (FSC) labeling scheme, for example, was cre- 
ated in a collaboration between environmental organizations and industry because 
states had failed to agree on schemes to ensure sustainable forest management. 
Such “private” solutions are nevertheless not the dominant element in today’s gov- 
ernance. We may be able to identify entirely public solutions but these do not 
necessarily follow formal lines. The concept of multilevel governance had an 
important foundation in studies of developments in the EU with interaction across 
different governmental levels in the public sector (Piattoni, 2009). Political scientist 
James Rosenau (1997) discusses the ways in which globalization has challenged the 
boundaries between local, national and international politics and created new 
meeting places outside established formal arenas. Such changes have challenged the 
nation state’s dominant role in governance, but the authorities are still among the 
key players. 

Corporate social responsibility and social license to operate schemes thus illus- 
trate attempts to establish management on the basis of a direct relationship between 
companies and civil society actors. What still remain as a state responsibility are 
consultations, which differ from previous management praxis in that hierarchy is to 
be replaced by interaction grounded in an equal partnership between Indigenous 
peoples and the authorities. 

We can approach governance (without government) in different ways, as is 
illustrated by a rich body of research literature. The development reflects a need in 
society to govern in new ways and make room for increased flexibility, involve- 
ment of various actors and fewer elements of hierarchy. Such governance has, for 
example, been argued to be more efficient and increase legitimacy to a greater 
extent than traditional government-defined governance (Dryzek, 1999; Young, 
1999). Various governance schemes have also created fertile ground to develop 
arenas for co-production and co-creation as measures for innovation and change in 
the public sector (Torfing et al., 2019). 
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The approach in this book is guided by an understanding of governance as 
developed by Kooiman (2003), which has been helpful in studies of marine 
resource management (Kooiman and Bavinck, 2013; Jentoft and Chuenpagdee, 
2015; Kooiman et al., 2005). The approach is especially useful compared to other 
research on interactive governance where the purpose is primarily on the study of 
changes in administrative and political structures (Torfing et al., 2019). The work 
by Kooiman and his colleagues also makes a distinction between different levels of 
governance and specifically analyzes the governance triangle. In the following, our 
focus is therefore on interactive governance, the triangle and governance at differ- 
ent levels. 

A starting point for Kooiman is the emphasis on the great variation in how 
governance takes place with actors from different parts of society who develop 
new institutions, arenas for interaction and collective problem solving. From this 
perspective, governance will be many and different institutions, and vary from one 
context to another. Some institutions are characterized by great complexity in 
terms of the participants and the problems to be solved, while others are seemingly 
simple, but can be challenged by the complexity of the challenge they face. The 
research question is to develop an analytical framework that accounts for the com- 
plexity and also enables comparison of institutions and their function. 

The analytical starting point in this perspective on governance is a distinction 
between three societal spheres: state, market and civil society. These have ideally 
been analyzed as separate parts of modern societies and have had different tasks 
according to different principles. Kooiman’s governance approach breaks with this: 
although governance takes place within the spheres, the governance approach 
implies that new arenas are developed when actors connect across the spheres. 

This can be illustrated in a triangle, here the Interactive Governance Triangle 
(Figure 1.1) developed from the work by political scientists Maria Carmen Lemos 
and Arun Agrawal (2006) and found in various literature (Abbott and Snidal, 
2010). Traditionally, governance has been linked to the upper part of the triangle 
with the state as coordinator and core center of power in society. The new 
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concept of governance implies a change with development of new institutions 
further down the triangle. Attention has been given to new arenas involving 
actors from the market and civil society. The state might still participate, but also 
be absent. In a study of development in international regulation, Kenneth W. 
Abbott and Duncan Snidal (2010), with a background in international law and 
political science, have documented a phased development, first from the state to 
the market, and then also the establishment of institutions that are closer to the 
bottom of the triangle with direct relations between players in the market and 
civil society. Abbott and Snidal (2010) cite the Forest Stewardship Council as an 
example of the last phase they study and as illustrating an institution which 
involves actors in the lower part of the triangle. Social license to operate, where 
the idea is for companies to work with local communities, can also be placed in 
this lower part with an axis between the market and civil society. 

In an Indigenous context, it is also reasonable to assume that some processes 
point in the direction of establishing arenas down the triangle, that is, where we 
identify interactions between Indigenous peoples and market actors. This is partly 
explained by the opportunities for direct contact between companies and civil 
society through, for example, social license to operate and corporate social respon- 
sibility. This leads to an activated axis toward the market. But crucial changes in the 
field of Indigenous peoples—new frameworks in international law through 
UNDRIP and ILO C169—indicate a strengthened emphasis on state-Indigenous 
interactions and thus a downward movement on the left side of the triangle. 
Central elements of international law must be understood in such a way that deci- 
sions should not be the domain of the state alone and characterized by a hierarchy 
of direction and management. This has been the old (governmental) notion of 
governance impacting Indigenous people, with institutions at the top of the tri- 
angle. Self-determination implies an expectation that decisions are moved from the 
state to the left corner, sometimes by establishing intermediate institutions, such as 
the Norwegian Sami Parliament having governmental functions. Similarly, the 
requirement for consultations must be understood as a shift from hierarchy to 
Indigenous peoples being involved in arenas where they are regarded equal to the 
state. 

At the same time, there is reason to maintain that the upper part of the triangle 
is still important for Indigenous issues. After all, the states do have a significant 
responsibility for human rights, and thus also for implementing the rights of 
Indigenous peoples. These rights can also be linked to nature and the environment, 
where Indigenous peoples’ traditional use honors sustainable environmental man- 
agement (Barelli, 2016, p. 132). Despite being viewed as an ally of big industry, the 
state has been an important actor in protecting nature and the environment, and 
this too underlines the importance of various state institutions for safeguarding 
Indigenous peoples’ rights and inclusion. 


Interactive governance 


The location within the triangle clarifies the origins of participants in gover- 
nance institutions; who is involved and where they come from. This has been a 
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key aspect of some governance research. The approach by Kooiman (2003) goes 
a step further by placing emphasis on the actors’ interaction, that is, what char- 
acterizes the interaction between them. It is the interaction of different actors 
that contributes to solving management challenges in a specific area, such as 
small-scale fisheries (Jentoft and Chuenpagdee, 2015) or industrial projects in 
Indigenous areas. 

It may be an idealized view that the state is a hierarchical institution where 
decisions are issued from above, that the market is characterized by strategic behav- 
ior to maximize utility, as in negotiations, and that civil society embraces close 
relationships where norms govern actions and where there is equality between 
actors in discussions to reach agreement. Based on this approach, and considering 
the location in the triangle, it might be possible to identify the characteristics of 
interaction and decisions. 

However, such an approach is problematic. It obscures, for example, that 
hierarchy can characterize companies and larger voluntary organizations, and 
that normative perceptions have a place in state institutions and company con- 
duct. As an approach, governance is also based on a perception that it has 
changed and is changing, and it becomes important to examine what happens 
in the new arenas. Additionally, Kooiman’s approach distinguishes between 
three main modes of governing (Jentoft and Bavinck, 2014; Kooiman and 
Bavinck, 2013, p. 21ff). 


e Hierarchy is the form we know from the organization of states: authorities 
interact with individuals and groups, and develop “policy” or use management 
techniques to push for certain actions. 

¢ Self-governing is linked to the ability of a collective—as a local community, an 
interest organization and as social movements—to govern itself without inter- 
ference by other actors. 

e Co-governance is characterized by equal actors who coordinate their actions 
sideways through coordination and cooperation. Network development is 
another example of co-management schemes involving stakeholders. 


Levels 


An important element of governance is to establish or develop institutional 
arrangements that provide an opportunity to solve challenges over time. These are 
often daily challenges and questions of a technical nature. Kooiman’s approach, also 
enshrined in the definition of interactive governance, emphasizes that interactions 
may be related to questions of principles or norms that provide guidelines for daily 
activity and are important for the maintenance of the relevant institutions. 
Governance arrangements cannot just satisfy technical goals. In order to function 
they must have a normative basis or else they will be ineffective and lack legitimacy 
(Kooiman and Bavinck, 2013, p. 11). 

The approach also visualizes three orders of governance. The division is a part 
of the conceptual framework, and is intended to capture activity related to different 
levels or rings of activity (Kooiman and Jentoft, 2009). 
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e First-order governing is related to the daily activity where the main challenge 
is to identify and clarify challenges as they are experienced by the actors, 
and in the next round look for a solution to the identified problems. For 
governance to work, the processes must not be purely technical: governance 
requires that the actors’ perceived challenges emerge and that a broad search is 
made for possible measures. 

e Second-order governing is linked to the institutional framework as formal 
aspects (rules, agreements and legislation) but also to the institution’s norms 
and roles. Institutions form a core element in the context of governance, a 
meeting place between those who govern and those who are governed and 
must reflect the complexity of society and governance challenges. 

e Third-order governing or meta-governance is about the overriding principles 
and values for governance in an area. They can be hidden and little known 
but can also be problematized and made the subject of problematization and 
change. 


Discussion 


The focus of this book is how actors handle challenges at a local level, the ways in 
which Indigenous peoples deal with major industrial projects and what opportuni- 
ties they have to act and to design institutions locally. Here, the first two gover- 
nance levels are central. This is where we can expect examples of Indigenous 
agency—what room Indigenous peoples have and how they use it to safeguard 
their interests. 

Also, expectations at the meta-level are a key premise for examining the posi- 
tion of Indigenous peoples. The development in international law that Anaya 
(2004) describes is based on central moral premises about recognition, equal treat- 
ment and the right for a group to decide its own destiny. These are conditions that 
Jan Kooiman and sociologist Svein Jentoft (2009) emphasize as a part of the third 
level, and which in the next round need specifying. The principles must be 
weighed against each other and formalized through various instruments. 

Seen in the context of the triangle, the state and its various institutions become 
the key player in balancing considerations and in linking the many levels that make 
up a system of Indigenous peoples’ governance. It is not a given that the state acts 
as a coordinator and implementer. The implementation gap (Morkenstam, 2019) 
indicates this. Drawing on a summary from Australia, Canada, New Zealand and 
the United States (CANZUS), sociologist Stephen Cornell (2019) points out that 
absent states lead Indigenous peoples to bypass and develop governance from 
below because it is most effective and provides the best opportunity to develop 
governance in accordance with the group’s own principles. The sum is institutional 
diversity. The development is not coordinated, but a long-term effect can be that 
by taking control, Indigenous groups develop a stronger position that makes it 
more difficult for the state to ignore their demands in the future (Cornell, 2019, 


p. 27ff). 
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Figure 1.2 Overview of the cases and their location. Map produced by Camilla Brattland. 


Case studies 


The cases discussed in this book come from various geographical locations and 
they illuminate challenges from different industries in wind energy production, 
aquaculture and mining. As indicated by the map (Figure 1.2), the political and 
societal contexts are highly diverse. The diversity does, however, show how 
Indigenous peoples are affected by governmental structures and efforts to improve 
living conditions. When readers have reached the final chapter, we hope the cases 
will have broadened the understanding of Indigenous governance. 

After several efforts to stimulate new projects, and genuinely supported by the 
public as a turn toward more renewable energy, wind power has become a contro- 
versial topic in Nordic countries. Some of the largest projects, with the best condi- 
tions for production of green electricity, have been located in areas of importance 
for reindeer herding in Norway and Sweden. The disputes over licenses have been 
taken to court and been debated by administrative and political bodies alike. Else 
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Grete Broderstad analyzes how wind power has been developed in Kalvvatnan, 
Norway, where the Ministry of Petroleum and Energy withdrew the permit, thus 
overruling the decision of the Norwegian Water Resources and Energy Directorate. 
Broderstad studies the argumentation of the ministry and shows how the interpre- 
tation based on Article 27 of the International Covenant on Civil and Political 
Rights led to the conclusion to reject the permit. Recent interpretations of Article 
27 have discussed the responsibility of state authorities to secure traditional 
Indigenous ways of living and to avoid creating obstacles which destroy future pos- 
sibilities of living in a traditional way. In Norway, the core issue is often reindeer 
herding. In the case of Kalvvatnan, the ministry entered the discussion and con- 
cluded that the reindeer herding community had suffered from former projects. It 
also paid particular attention to the development of a hydroelectric project that 
limited the use of traditional grazing land. The case is interesting not only in light 
of the renewed interest in the ICCPR but also because the Ministry of Petroleum 
and Energy and the Norwegian Water Resources and Energy Directorate seldom 
come to similar conclusions based on Article 27. 

Dorothée Cambou, Per Sandström, Anna Skarin and Emma Borg examine court 
decisions related to the Norrback and Pautriisk wind energy projects in Sweden. The 
conflicts between wind energy developers and Sami reindeer herding communities 
(samebyar) were handled at different court levels, and after rejection in the lower courts, 
the decision by the Land and Environmental Court of Appeal in 2019 authorized that 
the wind projects could proceed. The authors examine the argumentation by the 
courts, particularly related to how wind power turbines may affect reindeer husbandry. 
Leaning on this evaluation, the authors conclude that the courts neither serve a func- 
tion as a mediator, nor solve conflicts and do not sufficiently protect the right to 
conduct reindeer husbandry. An important aspect to be learned from the study is that 
the courts have difficulty in judging the impact of the wind energy projects on rein- 
deer herding, as there is no consensus on how to interpret the knowledge provided by 
the industry and the knowledge holders. A second aspect relates to the concept of 
sustainable development, where the courts try to meet the demands for sustainability 
at a meta-level but pay less attention to the fact that their interpretation undermines 
sustainable development of Sámi reindeer husbandry at the local level. 

Aquaculture as a rising industry is new, compared to mining, but the increased 
investment and global growth in production has already come at a price, also for 
Indigenous peoples. Growth implies areal pressures, particularly on sea or water 
areas traditionally used for other purposes such as traditional fishing. Moreover, 
aquaculture may change the local economy in terms of jobs, investments and social 
equity. Camilla Brattland, Else Grete Broderstad and Catherine Howlett compare 
coastal regions in Norway and New Zealand and pay particular attention to the 
possibilities for Indigenous agency. The discussion and recommendations for 
increased agency depart from a division between structural and discursive influ- 
ences. Not only are Indigenous agencies constrained rather than enabled, but the 
authors also argue that Indigenous rights should be strengthened, that states and 
private actors should be more proactive toward Indigenous peoples and that they 
should support capacity for participation by Indigenous organizations and coastal 
communities in marine development. 
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An example of how grassroots Indigenous peoples’ organizations (obschiny) 
work directly with companies is the study by Marina Peeters Goloviznina from 
Russia. The study of a family-based obschina in the Sakha Republic illustrates how 
the obschina, assisted by the Ombudsman for Indigenous peoples’ rights, managed 
to overcome the asymmetrical power relations with a gold mining company. The 
study is also instructive—even outside the Russian context—on how FPIC can be 
used (and misused) by companies. As the state does not define the content of FPIC, 
there is a risk that companies may misuse the fundamental legal meaning of the 
concept and deprive it of its normative value. 

Another example of direct relations between Indigenous peoples and the 
extraction industry is the research by Horatio Sam-Aggrey in the Northwest 
Territories, Canada, on the relationship between the Tlichg people and the dia- 
mond mining industry. The case study illustrates how the Tlicho Agreement, an 
example of a comprehensive land agreement, establishes a robust legal framework 
that makes it possible for Indigenous peoples to take part in the management of 
resources on their traditional lands. This type of agreement provides clarity that 
benefits the industry and strengthens the role of communities in resource manage- 
ment and negotiations on impact benefit agreements (IBAs). In this case the Tlicho 
are active participants in the regulation of mining and in securing environmental 
initiatives that also include use of traditional knowledge. In addition to the implica- 
tions for its relationship to the mining industry, the management of the compre- 
hensive land agreement has strengthened the group’s interaction with government 
agencies. 

The case from Ontario discussed by Gabrielle A. Slowey is an example from an 
area with old treaties in Canada, and an illustration of how Indigenous rights are 
set aside. Mining has in general been important for economic development in 
Canada and Slowey argues that the protection of Indigenous rights is lost when the 
state continues to pursue mining to improve economic development (growth). 
This lopsided development has increased due to the ongoing economic crisis and 
illustrates the fragility of Indigenous rights. First Nations must carry the costs when 
government makes things easier for industry. Development of modern treaties is 
highly unlikely, so First Nations stand in a weak position as they lack resources to 
challenge the development by industry and government, and the pandemic has 
restricted the ability to meet and organize collectively in a meaningful way. 

Catherine Howlett and Rebecca Lawrence undertake a critical analysis of 
Indigenous Land Use Agreements (ILUAs), the dominant agreement-making tool 
in Australia. They interpret agreement-making as underpinned by neoliberal logic, 
and although there might be positive elements for Indigenous peoples, the negative 
impacts outweigh the benefits. Indigenous peoples have room for agency, but it is 
severely limited by structural, institutional and historical realities. Agreements are 
not based on a real consent, but rather forced upon Indigenous peoples, and the 
instruments used by government and industry dispossess Indigenous peoples of 
resources, thus weakening their position and possibility for securing traditional 
culture and livelihood. The conclusion, then, is a warning for Indigenous peoples 
in other countries that there is “no such thing as a fair and just negotiated 
agreement.” 
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In her study, Kaja Nan Gjelde-Bennett follows some of the same paths in a 
study of the situation in Scandinavia. The controversy over the Gállok mine in 
northern Sweden is the main case, analyzed from the perspective of an Indigenous 
paradigm versus the (dominant) neoliberal paradigm. Indigenous peoples must uti- 
lize neoliberal tools that uphold the dominant authority of the state. A solution 
would be to find common ground between the two paradigms where new institu- 
tions realize international Indigenous rights domestically. Gjelde-Bennett points at 
the proposed Nordic Sámi Convention as a possible way, as the aim is to guarantee 
the same rights for Sámi people living in Norway, Sweden and Finland. 

One of the aims of the final chapter by Monica Tennberg, Else Grete Broderstad 
and Hans-Kristian Hernes, is to summarize core findings from the different cases 
reported in the respective chapters. The important task is to discuss findings from 
the governance perspective. The emphasis is on meta-governance (Kooiman and 
Jentoft, 2009), which focuses on normative consensus-building and clarity between 
different modes of governance. In contrast to recent ideas of governance, a major 
finding is that—despite different contexts and various arenas—the state is the most 
prominent actor and thus extremely important for Indigenous governance. 
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2 International law, state compliance 
and wind power 


Gaelpie (Kalvvatnan) and beyond 


Else Grete Broderstad 


Introduction 


The connection between international law and the development of Sámi rights in 
Norway is indisputable. Because of the Alta hydropower conflict in the 1970s and 
early 1980s, the Sámi pushed the perception of rights into the public political con- 
sciousness by appealing to international law and human rights standards. The pro- 
tests, spearheaded by the Sami political movement in alliance with the environmental 
cause, paved the way for a new era in the modern history of Sami politics. The first 
Sami Rights Committee (SRC) (NOU 1984: 18) laid the foundation for new 
legislation followed by political institutionalization. Land rights and resource gov- 
ernance became the next issues to be investigated. Based on international legal 
standards, national authorities complied with the argumentation of the Sami rights 
movement. Justified by different sources of international law (Ravna 2020), statu- 
tory revisions and consultation are in place and allow rights-holders to respond to 
and influence the processes applicable to them. 

Still, the pressure on traditional livelihoods is increasing. Those living off the 
land, like the reindeer herders, face major challenges in adapting and responding to 
different exploitation and development projects such as mining, power lines and 
hydropower plants, cabin sites, roads, railroads, and—the focus of this chapter— 
wind power. Wind power is regarded as an important factor in Norwegian energy 
supplies and a part of obtaining more effective and climate-friendly energy use 
(White paper 2019-2020, p. 9). These projects add to already heavily exploited 
land areas. Underpinning all debates on industrial ventures versus Sami traditional 
land use is how the governing systems intended to handle conflicting interests 
interact with and comprehend the challenges of those most severely affected by the 
exploitation activities. An illustration is the Kalvvatnan case and the argumentation 
of the decision-makers. I use the Norwegian name Kalvvatnan to refer to the case 
itself, as this is the name that appears in the case documents. The South Sami name 
of the area is Gaelpie. A wind power plant spanning an area of some forty square 
kilometers was planned in the municipalities of Bindal in Nordland county and 
Namsskogan in Trondelag county in mid-Norway. These areas are crucial for two 
reindeer herding districts, Voengelh-Njaarke and Aarjel-Njaarke. For the South 
Sami as a small minority, reindeer herding is particularly significant for maintaining 
language, identity and culture (Fjellheim 1991, 2020). 
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I accentuate the full spectrum of international legal obligations which protect 
Indigenous rights. The global standards for the relationship between the state and 
Indigenous peoples are authorized by the United Nations Declaration on the 
Rights of Indigenous Peoples (UNDRIP). Still, my focus is on Article 27 of the 
International Covenant on Civil and Political Rights (ICCPR), weighed by legal 
experts in land rights conflicts (NOU 2007a, 2007b; Ulfstein 2013). I will espe- 
cially focus on the assessment of the Ministry of Petroleum and Energy (OED) of 
this provision, because the wind power project was abandoned. Article 27 of the 
ICCPR runs as follows: 


In those States in which ethnic, religious or linguistic minorities exist, persons 
belonging to such minorities shall not be denied the right, in community with 
the other members of their group, to enjoy their own culture, to profess and 
practice their own religion, or to use their own language. 


Three reasons guide the choice of this angle. First, the application of Article 27 
stretches back to the 1980s, when it became the benchmark against which state 
behavior toward the Sami was assessed. This underlined the state’s responsibility to 
secure the material basis of Sami culture (see the next section). Second, in 1999, the 
ICCPR was given precedence over internal legislation due to the adoption of the 
Human Rights Act (1999) incorporating the human rights conventions. Third, a 
review of the Kalvvatnan case is interesting because Article 27 was the benchmark 
in the assessment and argumentation leading to the Ministry’s decision to halt the 
wind power plans. Regarding the two first mentioned reasons, comprehensive legal 
literature provides insights into Article 27 in terms of the state’s duty to secure the 
Sami people’s cultural protection and the implications of this protection (cf. Bull 
2018; NOU 1984: 18; NOU 2007a, 2007b; NIM 2016; Ravna 2014; Smith 2014; 
Smith and Bull 2015; Ulfstein 2013; Åhrén 2016). While I emphasize Article 27 in 
the case of Kalvvatnan, which has been less researched, I am aware of the OED 
assessments of this provision in other wind power cases leading to opposite results 
(see section ‘Selected reference cases’). Each case deserves an in-depth analysis, but 
I will limit my focus to Kalvvatnan and will only mention the others as selected 
reference cases in the empirical and discussion sections to the extent that they 
might illuminate some core aspects of state compliance with procedural and 
material requirements of international law. 

My starting point is the concept of state compliance and how international 
human rights obligations constitute requirements on states. These include material 
requirements as legal rules framing and determining the content of decisions. 
Procedural requirements contain demands on how cases should be processed. By 
illuminating the reasoning of the ministerial decision based on standards anchored 
in Indigenous, minority and general human rights norms, in particular Article 27, 
I aim to contribute to the discussion of state compliance with international law 
applicable to Indigenous peoples. The question is: given the formal significance of 
international law in the Sami-state relationship, how can the reasoning in concrete decisions 
such as that of Kalvvatnan illuminate state comprehension of procedural and material 
requirements of human rights norms? Clarifying the decision and its reasoning could 


18 Else Grete Broderstad 


turn out useful in a discussion on relevant concerns, determining when similar 
issues should be treated equally, and different issues differently. In other conflicts 
over wind power, reindeer herding communities who are affected frequently refer 
to Kalvvatnan, claiming that the same reasoning should apply to them. 

I fully acknowledge the efforts of, for example, Sami youth (Sagat 2017; Lund, 
Gaup and Somby, 2020, p. 55) and other actions taken by the reindeer herding 
communities against this project (NRK Sapmi 2014, 2015). But here I will con- 
centrate on reviewing the decision of the Ministry, as well as drawing on the con- 
sultation minutes and other official case documents revealing argumentative claims 
and premises of an institutional character. I will present the content of the ministe- 
rial decision before analyzing the contents through the lens of compliance indica- 
tors. This is not a legal study and as a political scientist, I provide some conceptual 
insights. The choice of emphasizing a single case and introducing single aspects of 
similar cases might be premature, as a larger empirical material could reveal pat- 
terns and connections of better explanatory power. Still, insight into the Kalvvatnan 
proceedings will illuminate state comprehension of core principles of procedural 
and material requirements of international legal standards. While the state remains 
the primary duty-bearer of human rights obligations (NIM 2019), the growing 
recognition of Indigenous rights nationally and internationally changes the legal 
and political context of business enterprises (cf. O’Faircheallaigh 2013), as the gov- 
ernance triangle in analytical terms depicts (Hernes, Broderstad and Tennberg, in 
this volume), a point revisited at the end of this chapter. 

In the next section, I briefly discuss the role of Article 27 of the ICCPR in the 
Sami rights development in Norway. In the third section, I introduce the concept 
of compliance and the distinction between structure, process and outcome as indi- 
cators of state compliance, with a primary focus on the two latter aspects. Thereafter, 
I present and highlight the ministerial explanation in the case. To shed light on 
state behavior beyond Kalvvatnan, I take a brief glance at selected aspects of the 
reference cases. Leaning on the legal review of the second Sami Rights Committee 
(SRCH), the empirical review is then discussed with the compliance indicators 
serving as an analytical framework, before conclusion. 


Background: interpretations of international law 


The Norwegian Sami Parliament, established in 1989, has become an institution of 
significant political influence and symbolic strength. Norway has a reputation as a 
human rights guardian, has ratified a series of human rights instruments and was 
the first country, in 1990, to ratify the International Labour Organization (ILO) 
Convention No. 169 on Indigenous and Tribal Peoples in Independent Countries 
(ILO 169, International Labour Organization Convention 1989). Several domestic 
acts have been passed to uphold human rights obligations. When adopting the 
Sami Act in 1987 and the constitutional amendment in 1988, the Norwegian 
Parliament thoroughly debated and acknowledged the impacts of the long-lasting 
official assimilation policy by the Norwegian state. The Sami Rights Committee 
(NOU 1984: 18) raised arguments of “being conscious about the past as a condi- 
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tion for the future,’ “the authorities’ most solemn commitment,’ and “a barrier 
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towards policies impairing Sámi culture.” These had a prominent role as a moral 
motivation for the legislature (see Semb 2001; Broderstad 2008). In 1999 Norway 
adopted the Human Rights Act incorporating the ICCPR with precedence over 
internal legislation. The dualistic structure of the Norwegian legal system implies 
that “international law must be implemented through an act of the Parliament to 
become national law” (Ravna 2020, p. 149). In 2007, Norway voted in favor of 
UNDRIP in the UN General Assembly. 

The Sami Rights Committee’s interpretation of Article 27 implies an active 
contribution by the state to develop Sami culture, while embracing the material 
aspects of a minority culture. The committee based their proposal for a constitu- 
tional provision on state responsibility to secure Sami language, culture and societal 
life on this interpretation of Article 27 (NOU 1984: 18, pp. 438, 441). Their read- 
ing was followed by the Norwegian Parliament and figured prominently during 
the Sami institutionalization process in the late 1980s. The Sami Rights Committee 
emphasized the duty of the state to develop the material basis of Sami culture, 
which has been the prevailing view ever since. According to international relations 
and law expert Beth A. Simmons (2009, p. 5), treaties reflect politics, but they also 
“shape political behaviour, setting the stage for new political alliances, empowering 
new political actors, and heightening public scrutiny,’ as shown by the changes and 
learning processes of the 1980s in the aftermath of the Alta conflict. 

Article 27 of ICCPR is the cornerstone of international minority law (Barten 
2015). In general terms the Human Rights Committee (HRC) has emphasized the 
applicability of this Article with respect to Indigenous peoples, arguing “that 
indigenous peoples can constitute minorities and that cultural rights can be of 
special relevance for indigenous peoples” (Barten 2015, p. 50). As a UN treaty- 
based body, the committee monitors the implementation of the ICCPR by the 
state parties, examines state reports, considers inter-state complaints and examines 
individual complaints of alleged violations by state parties (UN Human Rights 
website n.d.). The applicability of Article 27 has been reinforced by the commit- 
tee’s recognition of interdependence between Article 1 on self-determination and 
Article 27 (Scheinin 2004, p. 9; Ahrén 2016), especially in decision-making pro- 
cesses concerning the use of land and natural resources (cf. NOU 2007a, p. 186). 
According to the second Sami Rights Committee, the fact that HRC examines 
individual complaints increases clarity and transparency. The HRC opinions, state- 
ments and decisions on individual complaints have a significant impact by virtue 
of being the source of law for comprehending international law (NOU 2007a, 
p. 177). This Sami Rights Committee was appointed by the government in 2001 
to report on questions relating to the Sami population’s legal position as regards the 
right to, and disposition and use of, land and water in traditional Sami areas south 
of Finnmark (NOU 2007a, point 2.5.1). 


State compliance 


In scrutinizing the ministerial reasoning, the point of departure is the concept of 
compliance, and the question to what extent the government follows through to 
implement standards of international law. Political scientist Harold K. Jacobson and 
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legal scholar Edith B. Weiss (1995, p. 123), maintain that compliance can “refer to 
whether countries in fact adhere to the provisions of the accord and to the 
implementing measures they have instituted,’ while scholar in international law 
Benedict Kingsbury points out that compliance “derives meaning and utility from 
theories, so that different theories lead to significantly different notions of what is 
meant by ‘compliance.’” It signifies more than simple correspondence of behavior 
with legal rules (Kingsbury 1998, p. 346). 

A debate on how to comprehend “compliance” in relation to different 
theoretical premises is beyond the scope of this chapter. Compliance is not an 
either/or issue (Jacobson 1998, p. 570). Rather the issue is to determine to what 
extent nations follow their obligations. Or, as the former Senior Adviser on Human 
Rights, International Labour Office, Lee Swepston (2020, p. 114) states: 


simple causal relationship is relatively rare either in the ILO or the UN, or in 
other international organisations, though the influence exercised by the 
international process can also be severely underestimated. International 
pressure is rarely the only reason governments take action, and few governments 
wish to admit that they are “giving in” to this kind of pressure, but it is an 
important element in decisions to act in a way that conforms to their 
international obligations. 


Discussing the effects of the supervisory system of ILO 169, Swepston (2020, 
p. 114) emphasizes that 


international supervision is vital to bringing situations to light, but ... it is 
almost never the sole reason for a specific national outcome. International 
standards and their supervision can stimulate action by calling attention to 
problems that are then taken up in the national political or judicial process, 
and by providing a standard against which solutions can be measured. 


How these standards are made topical is in the limelight here. As will be pointed 
out, the ministerial decision on Kalvvatnan concerns compliance both as substance 
and procedure. Substance compliance deals with whether states comply with 
norms and rules of international law, such as the material limit for interventions on 
lands on which Indigenous peoples depend. A report released by the Norwegian 
Water Resources and Energy Directorate (Dalen and Villaruel 2019, p. 7) discusses 
how Sami interests are protected by international law in the context of wind 
power. When the directorate assesses whether to permit hydropower or power 
lines, they must assess if and how domestic or international law delimit their deci- 
sions. This follows, among other things, from the protection enshrined in Article 
27 and the constitutional section §108 on state authorities’ duty to enable Sami 
people to preserve and develop their language, culture and way of life. 

As the name suggests, procedural compliance is concerned with obligations of a 
procedural nature, such as adherence to rules of consultations and proceedings. 
Procedural requirements demand how cases should be processed, for example, 
according to the Public Administration Act (1970), the Energy Act (1990), the 
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Planning and Building Act (2008) and the Reindeer Husbandry Act (2007). In 
accordance with the Planning and Building Act (§ 5—4), the Sami Parliament has 
the right to object to plans related to issues of significant importance to Sami cul- 
ture or conduct of commercial activities. Regulations of international and domes- 
tic law protecting Sami interests also imply intensified demands on regular case 
proceedings (such as the annual report of the Parliamentary Ombudsman 2009). 

ILO 169 is Norway’s most explicit commitment to Indigenous rights (ILO 
2016, p. 13), and 


has significance in accordance with the presumption principle in Norwegian 
law, which states that Norwegian law presumes to comply with international 
law, particularly in cases where several interpretative alternatives to Norwegian 
law exist. 


(Ravna 2020, p. 150) 


The comprehensive interpretive material and concretization by the ILO bodies of 
enforcement on the consultations and participation provisions make these provi- 
sions principal (NOU 2007b, p. 829). The consultation agreement of 2005 between 
the Norwegian government and the Sami Parliament (Consultation agreement 
2005) can be understood in light of the procedural nature of compliance. The 
same can be said about the separate consultation agreement of 2009 between the 
Sami Parliament and NVE (Consultation agreement 2009). An ILO report on 
experiences from Norway (ILO 2016, p. 5) accentuates that 


If indigenous peoples’ rights, concerns and aspirations are reflected in legisla- 
tion and broader policies, it will likely be easier to reach agreement and consent 
on specific measures or projects affecting their lands and territories. 


The Storting—the national parliament—has in June 2021 adopted a bill on 
changes in the Sami Act (Draft Resolution and Bill 2020-2021), making the obli- 
gations and rights of consultation statutory. 

The institutionalized process promotes the involvement of the Sami Parliament 
in state decision-making processes. Through formalized consultation arrange- 
ments the Sami Parliament is consulted at different stages of, for instance, wind 
power proceedings. The right to be consulted also applies to “local Sami commu- 
nities and/or specific Sami entities or interests that may be directly affected by 
legislation or administrative measures” (Procedures for consultations 2005, point 9). 
A ministry guide on consultations further emphasizes the reindeer herders’ right to 
consultations (Ministry of Labour and Inclusion 2006). 

To shed light on state performance, I draw on the categorization of human rights 
indicators as structural, process and outcome indicators assessing state compliance 
(De Beco 2008, p. 42; Indigenous Navigator website; NIM 2020; OHCHR 2012). 
Simultaneously, I emphasize that by analyzing the government’s assessment, I seek to 
establish how the government in qualitative terms comprehends their human rights 
obligation. This study does therefore not apply the concept of indicators as tools of 
a quantitative assessment of human rights compliance. Human rights law expert 
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Gauthier De Beco (2008, p. 42) distinguishes between benchmarks as the targeted 
performance and indicators as the actual performance and discusses a framework of 
measuring the extent to which duty-bearers fulfill their obligations and right-hold- 
ers enjoy their rights. Structural indicators assess whether states have committed them- 
selves to protecting human rights, for example through the ratification of human 
rights treaties and by integrating them in domestic legislation, and the formation of 
non-judicial institutions to monitor the implementation of human rights. Process 
indicators evaluate state policies on implementation, efforts that, for example, enable 
people to participate in processes of implementing human rights. Outcome indicators 
assess state performance and evaluate de facto compliance with human rights trea- 
ties, focusing more on the results than on the efforts themselves. As De Beco (2008, 
p. 45) points out, these indicators are only useful if combined with each other, for 
they are complementary and interdependent. 

“While structural indicators evaluate the commitments undertaken by states, 
process and outcome indicators assess their abidance by them” (De Beco 2008, 
p. 45). For instance, a decision to protect reindeer herding pastures depends on state 
legislation and the policy of the state toward reindeer herding and reindeer herders’ 
access to participation in decision-making. State behavior can also be measured 
from the premise of human rights violation and enjoyment. One stresses the state’s 
failure to comply with human rights, the other refers to the extent to which rights- 
holders enjoy their rights (De Beco 2008, p. 31). Structural and procedural indica- 
tors are generally applicable, outcome indicators are specific. This attempt to discuss 
the implementation of international legal standards and, in particular, Article 27 
through the lens of such categorization is revisited in the discussion section. 


The case of Kalvvatnan power plant and the ministerial decision 
Background and overall review 


In March 2014, the Water Resources and Energy Directorate (NVE) licensed the 
company Fred Olsen Renewables AS, which in 2006 had notified the directorate 
about their plan to build the Kalvvatnan wind power plant of up to 225 megawatts 
in the municipalities of Bindal and Namsskogan. In all larger wind power cases, the 
directorate receives notification as an early warning of a planned project, promoted 
pursuant to the Planning and Building Act’s regulations on impact assessments. 
According to the processing of licenses in wind power development, all planned 
endeavors of more than 10 MW trigger an impact assessment program before 
application to the NVE. The directorate’s licensing decision can be appealed to the 
Ministry of Petroleum and Energy, whose decision is final. In most cases the 
Ministry has upheld the NVE decisions, but “it rejects more licenses than the NVE 
does, indicating a stricter practice” (Gulbrandsen et al. 2021, p. 7). Before the 
licensee can develop the project, the directorate must approve a detailed plan of 
environment, transport and construction, a so-called MTA plan (Miljo-, transport 
og anleggsplan) (Dalen and Villaruel 2019; NVE 2020). 

The NVE received the licensing application in October 2011, with different 
thematic impact assessments as a basis, including one on reindeer herding. Public 
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hearings and meetings followed. In December 2011, the directorate consulted the 
affected reindeer herding districts (NVE 2014). The Directorate for Cultural 
Heritage, the then area boards of the reindeer herding districts, the County Governor 
of Nordland and the Sami Parliament raised objections against the project. The 
Sami Parliament was concerned about the total land use situation and pointed out 
that the critical level for sustainable reindeer herding had been reached long ago due 
to earlier encroachments. The area boards addressed the value of the areas for the 
two reindeer herding districts, disagreeing with the evaluation and conclusions 
of the impact assessment which, according to the reindeer herding districts, had 
a host of major shortcomings. Still, these concerns did not change the decision 
of the NVE. 


Consultations 


At a meeting on December 5, 2012 (Consultation Protocol 2012), the Sami 
Parliament and the Water Resources and Energy Directorate consulted on seven 
applications for wind power plants in the counties of Nordland and Finnmark. 
One of these was Kalvvatnan. The Sami Parliament objected to all the plans and 
decided not to withdraw their objections. The parties disagreed on what the 
appropriate procedures implied. The Sami Parliament considered that the obliga- 
tion of the state to consult had not been fulfilled; no real consultations had been 
conducted; thus, additional consultations were necessary. The NVE made it known 
that the Sami Parliament’s request with regard to receiving draft decisions had to 
be principally clarified between the Sami Parliament and NVE and, until such 
clarification, presenting draft decisions as a basis for consultations in the wind 
power cases was not an issue. In these circumstances, the NVE declared, it would 
be impossible to reach an agreement (NVE 2014, p. 12). 

After the NVE had licensed the company in 2014, the Sami Parliament notified 
the Ministry about the consultation procedures and not having received information 
about the directorate’s considerations and draft decision. Non-compliance by the 
NVE with the obligation to consult had, according to the Sámi Parliament, influ- 
enced the decision which could not be regarded as legal. The Sami Parliament 
hence urged the Ministry to contact affected Sámi interests to inquire about con- 
sultations. If desirable, the Sami Parliament (2014) could then participate as an 
observer. As the party responsible for handling the complaints, the Ministry held 
an appeal inspection and meetings with different bodies—the districts, youth and 
interest organizations—between June 2015 and August 2016. The two reindeer 
herding districts were consulted in January 2016. In October, the Ministry and the 
Sami Parliament met for consultation (Consultation Minutes 2016), and on 
November 11, 2016, the Ministry decided not to license the wind power plant in 
Kalvvatnan. 


Selected reference cases 


By applying the Ministry’s final decisions on Fosen in 2013, Hammerfest and 
Falesrassa, in 2015 and @yfjellet in 2016 as reference cases, the vagueness in the 
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state’s assessment of the protection of Article 27 reveals itself. In conjunction with 
the Fosen project, a report (Ulfstein 2013) on the principles of international law 
was produced, constituting a basis for future cases. In 2016, five days after Kalvvatnan, 
the Ministry confirmed a directorate decision to license another wind power 
venture in the South Sámi area, namely the Oyfjellet wind park of 330 MW 
(where the volume was later increased to 400 MW) affecting reindeer herding in 
Jillen Njaarke in Vefsn municipality in the south of Nordland county. The close- 
ness in time between Kalvvatnan and Øyfjellet is interesting with the consider- 
ations on Kalvvatnan fresh in minds. The directorate’s decision in November 2014 
to license Eolus Vind AS in the @yfjellet case, had been appealed by the reindeer 
herders and collaborating environmental interests in Nordland (OED 2016b). The 
result of this case followed in the steps of the Fosen case in Nord Trondelag. In June 
2010 the directorate had licensed Europe’s largest land-based wind power com- 
plex, including Storheia of 288 MW. The Ministry of Petroleum and Energy found 
that neither Oyfjellet nor the Fosen plant conflicted Article 27. Opposite to the 
cases of Fosen and Oyfjellet are the Hammerfest and Falesrassa cases from 2015, in 
Finnmark in the North Sami area. In Hammerfest, motivated by reindeer herding 
concerns, the directorate rejected the wind power plan of 110 MW, leading to an 
appeal by the proponent and Hammerfest municipality, but the NVE decision was 
endorsed by the Ministry (OED 2015a). In the Fálesrášša case in Kvalsund munici- 
pality, the NVE licensed a 180 MW plant, but appeals by the reindeer herders and 
environmental interests made the Ministry re-examine the directorate’s decision 
and reject the application due to concerns for the reindeer herding communities 
(OED 2015b). Hammerfest, Falesra8sa and Kalvvatnan stand out as cases where the 
Ministry refused to license the wind power plans due to concerns for the reindeer 
herding communities, while Fosen and Oyfjellet could proceed. 

Worth mentioning is also an aspect of procedural character. At a consultation 
meeting in October 2016, the Ministry and the Sami Parliament agreed on the 
terms of the license granted to Eolus Vind AS in the @yfjellet case: 


The licensee has to arrange for entering into an agreement with the Jillen- 
Njaarke reindeer herding district on the proposed mitigation measures for 
reindeer herding in the construction and operation phases. The proposal 
must among others secure access to winter pastures in the northwest with 
mitigation measures linked to the migratory trails through the planned area. 
Measures of securing migration to and from winter pastures in the northwest 
shall be submitted to the County Governor for assessment in accordance with 
the Reindeer Herding Act. Proposals of mitigation measures must be included 
in the detailed plan of measures to be taken, cf. term 13. The detailed plan 
must be approved by the NVE. If consent between the licensee and the rein- 
deer herding district is unobtainable, the NVE must consult the district before 
a detailed plan can be approved (my translation). 

(Consultation Minutes 2016) 


The Ministry emphasized these conditions as decisive in the licensing of the Oyfjellet 
wind power plant (OED 2016b, see term 16 of the conclusion). In December 2019, 
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the NVE approved the detailed environment, transport and construction plan, and 
decided in January/February 2020 not to postpone the implementation of the deci- 
sion despite appeals from, among others, the reindeer herders. The parties disagreed 
on the implementation of the proposed mitigation measures out of concerns for 
reindeer herding. However, the directorate decided on further mitigation measures, 
demanding that the licensee halt the construction of a road for a month during 
migration and provide resources for gathering and migration. The company 
requested to have the decision delayed, which the Ministry approved in April 2020 
(NVE 2020), resulting in what was experienced as a chaotic and stressful spring 
migration by the reindeer herders in Jillen Njaarke. While the case was significantly 
more complex than described here, I include this point as an illustration of a gap 
between state behavior and state politics, revisited in the discussion section. 


Considering the case of Kalvvatnan 


The following presentation draws on the review and decision by the Ministry of 
Petroleum and Energy in the Kalvvatnan case on November 11, 2016 (OED 
2016a). The Ministry declares that the advantages and disadvantages of the case 
must be considered, and one should also assess the energy needs, long- and short- 
term environmental consequences and the Sami interests. The inconvenience and 
damage caused to Sami interests must be assessed in light of minority protection 
stipulated by international law and considered against the limits of what is and is 
not permissible (OED 2016a, point 3.1). 

The interpretation is based on the principles of international law with reference 
to the mentioned expert report by legal scholar Geir Ulfstein on Sámi interna- 
tional legal rights in cases of damage to nature (Ulfstein 2013). The Ministry states: 
“Sami reindeer herding is protected by general Sámi Indigenous and minority 
rights” (OED 2016a, p. 3). An appendix elaborates the Ministry’s assessment of the 
protection of Indigenous peoples by international law, mentions the consultation 
obligations of ILO 169 and emphasizes Article 27 of ICCPR. The Article plays a 
significant role as it constitutes protection against measures denying or constricting 
the practice of Sami reindeer herding. Whether such measures will be in defiance 
of Article 27 depends, according to the Ministry, on a concrete assessment of 
whether the possibilities to exercise Sami culture are violated or denied. Therefore, 
“a measure that does not imply a total denial of cultural practice will still violate 
article 27, if it considerably restricts Sami cultural practice” (OED 2016a, p. 3). 

Discussing the implications of such a violation or denial, the Ministry leans on 
the work of the UN Human Rights Committee. Crucially, in assessing whether 
Sami cultural rights and practice have been violated or denied, one should consider 
the assembled impact of past and present measures and whether these combined 
deny Sami reindeer herders the right to exercise Sámi culture. The assessment of 
any violation of Article 27 should also consider whether the reindeer owners have 
been consulted and whether negative impacts have been mitigated. Thus, the 
Ministry declares: “An infringement of the right to cultural exercise will represent 
a breach of article 27. In that case it is not possible to grant a license in accordance 
with § 3—1 of the Energy Act” (OED 2016a, p. 3). 
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The Ministry goes on examine reindeer herding use of the areas involved, 
including pastures, calving and calf marking areas, reindeer trails, migration routes, 
gathering and slaughtering areas during different seasons. The area of the planned 
wind power plant is used by the two reindeer herding districts separately and 
jointly depending on the season. The districts are already affected by other energy 
projects and infrastructure, as was made clear by representatives of reindeer herding 
at consultations on a hydropower project in 2012. According to them, the critical 
level of new disturbance had been reached (OED 2016a, pp. 4-5). After the con- 
struction of the Tosbotn hydropower project, the Ministry realized the necessity to 
safeguard the remaining resource basis for reindeer herding and, according to a 
royal decree (Royal decree of June 22, 2012 on the hydro power project of Tosbotn, 
in OED, in 2016a), licensing authorities must consider the total burden on reindeer 
herding when future energy development applications are weighed. As a condition 
for licensing the Tosbotn project, the assessment of the cumulative impact on rein- 
deer herding concludes that 


[l]Jarge grazing areas along the original lakes have been lost. In the process, 
several tracks previously used by reindeer herding have been redrawn due to 
changed water conditions in the lakes and several rivers in the area (...). In 
general terms the hydropower developments have complicated the drive and 
use along the river systems, and have led to, among other things, increased 
pressure on the neighboring districts. (...) 


There are also a series of other disturbances negative for the district ... [such 
as] the E6 highway and the railroad, the Tosen road, cabin building, forestry 
and several power stations (my translation). 


(Nybakk et al. 2013 in OED 2016a, p. 5) 


The section on wind power and impacts on reindeer herding (OED 2016a, pp. 
5-7) explores the use of the areas in reindeer herding, the value of the different 
areas and the impacts on reindeer herding by the construction and operating stages, 
with reference to the impact assessment. The reindeer herders argue against the 
assessed value of the grazing areas (cf. Eftestol et al. 2011), which they consider too 
low. The proposed mitigation measures imply increased disturbance and reduced 
use of pastures and airing, marking and calving areas. The NVE concludes that 
there is no certainty of the actual impacts, which they claim would primarily 
appear during the construction phase. Also, while the Ministry notes that the 
research results on the impacts of wind power are divergent, they refer to a Swedish 
report, published after NVE’s decision, on three studies of wind power showing 
negative impact on reindeer and reindeer herding (Skarin et al. 2016). These stud- 
ies report reduced and disturbed grazing within a three- to four-kilometer distance 
from the wind power plants. The Swedish studies also show that the reindeer 
prefer habitats where they cannot see the turbines. 

The review further deals with migration routes, the construction phase, access road 
and South Sami culture. Migration routes have special protection in § 22 of the 
Reindeer Husbandry Act.This is duly noted by the Ministry, which foresees consider- 
able challenges during the construction phase in utilizing the northern planning area 
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as migratory trails. Permanent challenges of this kind would signify defiance of the 
law. Construction should, according to the impact assessment, be carried out when 
the reindeer are elsewhere—deally, in winter—but this option is unrealistic. Thus, 
the assessment proposes that the construction begin no earlier than June 15, and 
preferably not before July 1. Also, avoiding co-occurring construction would make 
one of the high grounds available for reindeer in the summer. The Ministry assumes 
that these restrictions and adjustments will complicate the construction phase, 
which would stretch across several snowless seasons and entail increased expenses. 
“Even with considerable restrictions on construction, the Ministry believes that the 
construction will present large challenges to reindeer herding” (OED 2016a, p. 9). 
Road alternatives for the construction and operation are further assessed, especially 
as the directorate and the Ministry disagree on the best option for the access road. 
This is related to additional use and disturbance, and to an increasing number of 
cabins, hunters and others in the area. The directorate emphasizes the ripple effects 
of their options for one of the affected municipalities. The Ministry, however, 
regards these options as unviable, as they have not been sufficiently shown to be 
socially rational in the sense laid down in the Energy Act, and the alternative favored 
by the directorate does not accord with the principle of proportionality in interna- 
tional law (OED 2016a, p. 12). 

The Ministry also discusses the significance of reindeer herding for South Sami 
culture and language. South Sami is on the UNESCO list of seriously endangered 
languages, and the Ministry concludes that reindeer herding is an important carrier 
of South Sami language and culture. In the process of assessing and deciding 
whether to license wind power, the Ministry finds—considering wind power’s 
advantages and disadvantages—that reindeer herding is in an exceptional position. 
The Ministry concludes that a new wind power plant, with all its ramifications and 
consequences, runs the risk of threatening the maintenance of current levels of 
reindeer herding in the area. 

In summary, the Ministry makes it clear that if an energy proposal is in breach of 
Article 27, it is not possible to license such an endeavor as set out in the Energy Act 
§ 3-1. The assessment of an endeavor includes a judgment of whether the assem- 
bled impact from wind power and previous infrastructure would violate or deny 
reindeer herders the right to exercise their culture. As a second point, the Ministry 
estimates the value of the area and how it is used by reindeer herding. The implica- 
tions of earlier encroachments are similarly assessed. In discussing the impact of 
wind power on reindeer herding, the Ministry of Petroleum and Energy lists the 
negative effects identified in the impact assessment and juxtaposes these with the 
judgment of the reindeer herding districts and administration, which in the hearing 
process disagree with the consultants’ judgment of low-level impacts (OED 2016a, 
p. 6). While the Ministry refer to the research results as ambiguous, they mention 
research findings which show that reindeer avoid wind turbines. The Ministry also 
finds it hard to locate alternative migration routes if existing trails have to be closed. 
The impact assessment’s recommendation of carrying out construction work when 
no animals are present will—according to the Ministry—lead to restrictions and 
adjustments that will raise the costs and extend the building period. And finally, 
reindeer herding is acknowledged as an important carrier of South Sami language 
and culture (see also Olsen 2019, pp. 15—18; Anti 2020, pp. 28-31). 
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Discussion 


To answer the question of how Kalvvatnan can illuminate state comprehension of 
compliance within the norms and rules of international law, I will discuss the 
emphases and reasoning of the government’s decision through the categories of 
structure, process and outcome. 


De jure compliance 


As mentioned in the background section, Norway has a “global reputation as 
upholders of international law and conventions” (Minnerup and Solberg 2011, 
p. 4). Legislation and institutionalized policies on Sami issues as Indigenous matters 
constitute de jure compliance. But as the second Sámi Rights Committee (NOU 
2007a, p. 175) points out, incorporated provisions of conventions do not necessarily 
have much of a practical impact until they are asserted as the basis for concrete 
rights and duties or as the foundation for the authorities’ practice. Article 27 has a 
long history of underpinning the consolidation of Sami rights. The limitations on 
what the state can do or permit others to do without violating the provision were 
emphasized by the Ministry in Kalvvatnan and substantiated by international and 
national law. The preparatory work of the Reindeer Husbandry Act underscores 
the significance of Article 27 for safeguarding the material basis of Sami culture and 
the legal protection of reindeer herding, which together with ILO 169 determine 
which encroachments on reindeer herding are permissible (Draft Resolution and 
Bill 2006-2007, p. 15). Norway has ratified and is committed to ILO 169 as the 
most explicit expression of the recognition of the Sámi as an Indigenous people. It 
contains several provisions concretizing the obligation of the state to consult 
Indigenous peoples. Consultations should follow appropriate procedures in a 
climate of mutual trust; the government should recognize Indigenous representative 
organizations; all relevant information to the Indigenous party should be ensured; 
both parties should endeavor to reach an agreement and avoid unjustified delays, 
but also secure sufficient time to allow Indigenous peoples to engage in decision- 
making and comply with the concluded agreements and implement them in good 
faith ILO 2016, p. 4). 

Still, structural indicators—such as the recognition of Indigenous rights in 
national legislation (see Indigenous Navigator 2020, p. 9), material thresholds or 
principles of effective participation—cannot alone evaluate state compliance with 
human rights treaties, but they do serve as benchmarks against which state behavior 
can be assessed, and also relate to developing other types of human rights indicators 
(De Beco 2008, p. 42). 


De facto compliance 


Process indicators measure de facto compliance with human rights treaties and can 
evaluate enabling aspects of participation (De Beco 2008, pp. 43—44), such as the 
conditions of consultations, including information sharing and right-holders’ 
involvement and knowledge base in impact assessments. Consultations undertaken 
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by the state crucially help assess whether the procedural aspect of Article 27 has 
been violated, as pointed out by the OED in Kalvvatnan and other cases. The 
second Sami Rights Committee highlights the Human Rights Committee practice 
on Article 27: in their assessment of compliance or not, the committee has in 
several cases emphasized effective and active participation by the affected Indigenous 
groups (NOU 2007a, 2007b, pp. 206, 859). Still, Article 27 is less specific and the 
obligation to consult more indirect than it is in ILO 169 (NOU 2007b, p. 824). 

In the Kalvvatnan consultations between the Sámi Parliament and the 
Norwegian Water Resources and Energy Directorate in 2012, the directorate 
refused to provide their considerations on the draft decision to the Sámi Parliament. 
The NVE thus declined to present their reasoning and draft decisions as a basis for 
consultations, which the Sami Parliament found did not fulfill the obligation of 
securing all relevant information. This the parliament saw as not complying with 
the obligation to consult. Another round of consultations took place in 2016, 
referred to by the Ministry in their account of the case (OED 2016a, p. 4). The 
reindeer herders described their use of the Kalvvatnan area, and the Ministry 
referred to earlier consultations on hydropower in 2012, where an assessment of 
the cumulative impact situation (Nybakk et al. 2013, in OED 2016a, p. 5) became 
a condition for licensing the project. In the consultation between the Sami 
Parliament and the Ministry in October 2016, the parliament was satisfied that 
these premises were honored in the Kalvvatnan considerations (Consultation 
Minutes 2016). 

This conduct can be viewed in light of the consultation standards of complying 
with concluded agreements and implementing them in good faith. A different 
approach is apparent in the Ministry’s decision in April 2020 on Øyfjellet, which 
delayed the effectuation of the NVE decision on mitigation measures during the 
spring migration (NVE 2020). Earlier on, the Ministry and the Sami Parliament 
had agreed on the terms of the license (Consultation Minutes 2016), requesting 
the licensee to reach an agreement with the reindeer herding districts on mitigation 
measures of impacted migration routes during the construction and operation 
phase of the project. These terms were also stressed in the Ministry’s own decision 
on Oyfjellet (OED 2016b). 

The Kalvvatnan case reveals that NVE and OED held different views on how 
one should deal with the uncertainty over the impacts wind power has on reindeer 
herding. The directorate’s uncertainty about the actual impact led to a claim that 
the reindeer could use the area in the future, but land use would be temporarily 
reduced (OED 2016a, p. 7). The Ministry recognized the uncertainty and lack of 
clear research results and referred to Swedish specialist reports with different 
findings from previous studies. In the absence of secure knowledge, the Ministry 
took a precautionary approach to the uncertainties over the scope of damages and 
disadvantages of the project. In the Hammerfest case (as in Fálesrášša) the previous 
year, the Ministry declared that reindeer herding would be too negatively impacted 
by a windmill plant (OED 2015a, 2015b), while in Fosen in 2013, the Ministry 
pointed out that the plaintiffs disagreed with the impact assessment on the effect 
on pastures due to the encroachments, but assessed the case on the premise that 
wind power and power lines would not prevent the use of the area as grazing land 
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also in the operation phase (OED 2013, p. 99). The experiences of inadequate 
impact assessments have been systematically raised by Sami right-holders citing the 
lack of a holistic approach in impact assessments, the need to carry out these 
assessments at an earlier stage of the project circle, and the need for mechanisms 
that allow Indigenous peoples to question evaluations, methods and findings of 
impact assessments (NIM 2019, p. 4). However, a White Paper (White paper 2019— 
2020) indicates improved involvement of reindeer herding and other Sami actors 
in the licensing process (p.39), and suggests enhancing reindeer herders’ involvement 
in the impact assessment procedures including discussing who should carry out the 
assessments with the reindeer herders (p. 40). 

While consultations and active participation are necessary conditions for com- 
pliance with Article 27 and ILO 169, they are not necessarily adequate. An evalua- 
tion of whether consultations have been carried out or not will say something about 
how the state enables people to participate. However, the state cannot consult itself 
away from the more absolute demands for cultural protection (NOU 2007a, pp. 
208-209), a point which leads us to a discussion on the results of state compliance. 


Results of state compliance 


Outcome indicators focus on the results of efforts taken by the state, and “some 
outcome indicators are directly provided for by human rights treaty provisions” 
(De Beco 2008, p. 44). Article 27 specifies such an obligation, directed toward 
results of state efforts and omissions (NOU 2007b, p. 1090). The provision assigns 
the state a result responsibility to protect the viability of Sami culture (NIM 2016, 
p. 23). In the Kalvvatnan case, the government’s decision can be said to comply 
with the material requirements of Article 27, or with the standards against which 
the results can be assessed. Material requirements entail the need to assess the 
cumulative impacts of historical inequities and recent development to decide 
whether an intervention collides with Article 27. If the rights to exercise Sámi 
culture are dishonored, the state violates these very rights—a concern that is in fact 
raised by the Ministry. Their examination of the impacts of existing projects and 
infrastructure in Kalvvatnan and the stress this has caused reindeer herding, leads 
the Ministry to conclude that the sum of established disturbance and that from a 
new wind power plant would reduce the levels of current reindeer herding. The 
ministerial decision in this case accounts for both the standards of “no margin of 
appreciation in assessing the range of article 27” and “the need to assess the sum of 
historical inequities and recent development.” 

Another aspect is that states have no “margin of appreciation” in assessing the 
range of Article 27 in concrete cases. In Imari Länsman v. Finland it is clearly 
stated that 


A State may understandably wish to encourage development or allow eco- 
nomic activity by enterprises. The scope of its freedom to do so is not to 
be assessed by reference to a margin of appreciation, but by reference to the 
obligations it has undertaken in Article 27. 

(Communication No. 511/1992 para. 9.4. in NOU 2007a, pp. 195—196) 
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Measures constituting a denial of cultural rights are not permissible except in times 
of national crisis (cf. NOU 2007a, p. 195). In its assessment of Kalvvatnan, the 
Ministry of Petroleum and Energy acknowledges, among other things, that 
international law establishes the absolute limit on what kind of endeavors can be 
allowed. Businesses overstep the mark if their plans considerably violate the possi- 
bility of cultural practice. Thus, compliance with Article 27 in a specific case such 
as Kalvvatnan is more of an either/or issue: the provision sets an absolute limit (to 
violation or denial of the rights), and if the planned project crosses that limit, it is 
not allowed to proceed. The provision does not, however, provide absolute protec- 
tion (NIM 2016, p. 12; Dalen and Villaruel 2019, p. 15; NOU 2007a, pp. 197, 202), 
and the question of when the limit is reached remains unclear. In the consultations 
on changes in the Sami Act (Draft Resolution and Bill 2020-2021, p, 28), the 
emphasis of the Sami Reindeer Herders Association of Norway (NRL) on legislat- 
ing central elements of the protection of Article 27 can be viewed as a response to 
this vagueness. The Ministry’s reaction so far is that they will assess the proposal of 
regulating the material limit of Article 27 in the follow-up of SRUII (Draft 
Resolution and Bill 2020-2021, p, 104). What this chapter reveals is that the deci- 
sions in different cases appear to be less consequent and that the views from case to 
case differ on past and present negative impacts on reindeer and pastures caused by 
wind power plants and mitigation measures. Still, while Article 27 does not provide 
absolute protection, it does contain a “core zone,’ and interventions in Sami cul- 
ture comparable to a denial of cultural practice are constrained by the provision 
(NOU 2007a, pp. 197, 202, 211; see also Expert group report 2018, p. 45). Or as 
the Ministry argues in Kalvvatnan 


the individual reindeer herder cannot be denied the right to reindeer herding. 
Even if a proportionality principle applies within international law, interna- 
tional law sets an absolute limit to what kind of endeavors can be allowed. 
Where there is reasonable doubt about whether an endeavor can be real- 
ized within the boundaries of material protection of international law apply- 
ing to Indigenous peoples, ordinary societal considerations cannot determine 
whether a license should be granted or not (my translation). 

(OED 2016a, p. 13) 


State-right-holders—industry interactions 


Structural and processual indicators of general applicability enable the assessment 
of national legislation and institutionalized policies enacted to address the changed 
interactions between the Sami Parliament and state authorities. Sami politics and 
the institutionalized relationship between the state and the Sami Parliament depend 
heavily on international legal developments (Falch and Selle 2018, pp. 23, 201). In 
terms of the governance triangle, the interactions between the right-holders as 
civil society actors and the state as the duty-bearer with specific obligations are 
especially important, with a focus on substantive human rights. While the general 
applicability of state compliance in terms of structural and process indicators might 
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convey a story of right-holders’ enjoyment of rights, outcome indicators in 
concrete cases might show that the opposite is true, that the state has failed to 
comply with human rights. This was not the case in Kalvvatnan, but such a failure 
can be exacerbated along the civil society—industry axis of the governance triangle, 
as illustrated by the non-agreement on mitigation measures in the Oyfjellet case. 
Along this axis, business enterprises might play a role “in both the infringement 
and fulfilment of human rights” as they have an independent responsibility to 
respect human rights (Anaya 2013, pp. 14-15). The White Paper (White paper 
2019-2020) signals improved Sami involvement in impact assessment processes: 


License applications which contain documentation of reindeer herding par- 
ticipation in the assessments and an agreement on mitigation and compen- 
sating measures will be prioritized in the licensing process over applications 
which lack sufficient documentation of these concerns (my translation). 
(White paper 2019-2020, p. 41) 


The Sami Parliament agrees that both involvement and impact assessments must be 
improved, but they cannot accept continued wind power development in reindeer 
herding areas (White paper 2019-2020, pp. 41-42; Sagat, June 22 2020; Sami 
Parliament 2020). A core challenge remains: the interaction between right-holders 
and the industry is often experienced as unequal, whether in terms of costs and 
capacity to respond to project proposals or challenges associated with language dif- 
ferences, translation and communication (NIM 2019). Indigenous peoples fre- 
quently must bargain from a position of disempowerment for their rights to be 
respected (Wilson 2017, p. 11). The “‘right to negotiate’ provides only an oppor- 
tunity to pursue a degree of Indigenous control, it does not guarantee it” 
(O’Faircheallaigh 2018, p. 4). While the White Paper argues for strengthen Sami 
involvement, it has been criticized for lacking commitment to providing the 
affected reindeer herders with financial and other resources to enable them to fol- 
low the processes (Sami Parliament 2020). 

Although there are incentives for companies to improve their performance in 
protecting and respecting Indigenous rights, the state cannot delegate its human 
rights responsibility to businesses. States are the primary duty-bearers of human 
rights obligations under international law. They must take steps to prevent, inves- 
tigate, punish and redress human rights abuses through legislation and regulation 
(NIM 2019, pp. 32-33), as pointed out in the Guiding principles of business and 
human rights (2011), adopted by the UN Human Rights Council. Furthermore, if 
the capacity and resource challenges are not addressed in the relationship between 
right-holders and companies, the former will continue to find themselves in 
unequal, uneven and unfair interactions. 


Concluding remarks 


In the Kalvvatnan case, the argumentation leading up to the Ministry’s refusal to license 
the building of a new wind power plant can be seen as an assessment of precautionary 
measures taken to avoid violating human rights through government action. This is 
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expressed in the evaluation of the current and past impacts by other industries and 
infrastructure, the effects of disturbing reindeer herding lands and—as a mitigation 
measure—the ineffective alternative migration routes. The benefit of the doubt serves 
reindeer herding due to divergent research results. The government stands by its words 
by referring to the premises of earlier consultations and acknowledges reindeer herding 
as an important carrier of South Sami language and culture. The sum total of the exist- 
ing interventions and the anticipated disturbances from a new wind power plant risk 
preventing the maintenance of current levels of reindeer herding in the area. 

The review released by the Ministry of Petroleum and Energy draws attention 
to two central points. Kalvvatnan might serve as a standard of compliance against 
which other cases can be measured, be it procedural aspects of respecting established 
principles or how to comprehend the precautionary principle as related to the 
impacts of the disturbance caused by industry and infrastructure. While Kalvvatnan 
is an example of the threshold of violating Article 27 and how this Article can 
delimit the authorities’ margin of appreciation, in other cases the government’s 
assessment of Article 27 has led to a different outcome as the reference cases here 
illuminate. Further research is needed on decision-makers’ evaluations in different 
cases of, for example, the limits of the margin of appreciation, the impact of 
cumulative impacts and the application of the precautionary principle. 

Second, the distinction between structural, process and outcome indicators in a 
narrative assessment of state compliance is an attempt to contribute to the 
evaluation of the application of human rights standards in national legislation, state 
policies and efforts that enable people to participate in processes of implementing 
human rights and the evaluation of results of compliance with human rights trea- 
ties. As already mentioned, while the general applicability of state compliance in 
terms of structural and process indicators might suggest that the right-holders’ 
rights are respected, outcome indicators of concrete cases may assess state failure to 
comply with human rights, and reveal relevant features of the results of the duty- 
bearers’ efforts to realize human rights. 

Finally, while recognizing that compliance is not an either/or issue but rather 
an issue of determining to what extent nations comply with their obligations, it is 
equally important to consider that Indigenous law is developing in interaction 
between international law and state practice (NOU 2007a, p. 208). There is a dis- 
crepancy between formal international legal obligations and actual compliance, but 
the very effort of commitment “sets processes in train that constrain and shape 
governments’ future behaviour, often for the better” (Simmons 2009, p. 8). 
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3 Reindeer husbandry vs. wind energy 


Analysis of the Pautrask and Norrbiack court 
decisions in Sweden 


Dorothée Cambou, Per Sandström, Anna Skarin and 
Emma Borg 


Introduction 


The rights of the Indigenous Sami people to conduct reindeer husbandry is based 
on immemorial prescription and customary law (SFS 1971:437; SOU 2020:73). 
It is enshrined in the Swedish framework for land use planning and decision- 
making, which also clearly stipulates that all owners and stakeholders of the land 
within the Reindeer Husbandry Area must safeguard and respect the grazing 
rights as defined in the Swedish Constitution (SFS 1974:152, 2 kap. 17 §), the 
Reindeer Husbandry Act (SFS 1971:437) and the Swedish Environmental Code 
(SFS 1998:808). Furthermore, the right of the Indigenous Sami people to con- 
duct reindeer husbandry is also a human right that is recognized at international 
and national levels, as part of the rights of Indigenous peoples (Ivan Kitok vs. 
Sweden, 1988; Prop. 1976/77:80). Yet, Sami reindeer husbandry, which has a long 
history of colonial subjugation, forced adjustments and adaptations, continues to 
be challenged by ever increasing co-occurring land uses (Lantto and Morkenstam, 
2008; Lawrence, 2014; Ossbo and Lantto, 2011; Sköld, 2015; Sandström, 2015). 
Starting with settlers and tax collectors in the eighteenth century and followed by 
epochs of forestry, hydropower and mining intrusions (Sandström et al., 2016; 
Skarin and Åhman, 2014:Vistnes and Nellemann, 2008; Klein, 1971), wind power 
development is now the latest activity affecting the conduct of reindeer hus- 
bandry on traditional Sami lands. 

The negative impact of wind energy projects on reindeer husbandry has been 
addressed and recognized in several recent studies (Skarin et al., 2015; Skarin, 
Sandström and Alam, 2018; Skarin and Alam, 2017). Wind energy constitutes a 
current form of industrial development that jeopardizes reindeer husbandry as a 
traditional livelihood of the Sami and their rights as an Indigenous people (Anaya, 
2011; Tauli-Corpuz, 2014). In this regard, the development of wind energy is con- 
sidered by Sami representatives as a form of neo-colonialism and has triggered an 
increasing number of lawsuits in both Sweden and Norway, leaving the judicial 
system to tackle and resolve the issue (Cambou, 2020). In this chapter, we examine 
this topic through the analysis of two court decisions issued in the Norrbick and 
Pautrask cases, which concern the establishment of two wind energy projects 
within an important area of reindeer husbandry on the winter pastures of Vapsten 
reindeer herding community in northern Sweden (Figure 3.1). 
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Figure 3.1 The projects areas of Norrbäck and Pauträsk. ©Lantmiateriet. 


Several reasons have motivated the selection of these cases. First, the Norrbäck 
and Pauträsk cases epitomize the decisions of most court cases concerning legal 
disputes between reindeer herding communities (samebyar in Swedish plural and 
hereafter named “sameby,” in singular) and wind energy developers. As in the major- 
ity of court decisions, these cases, too, resulted in the authorization of the wind 
energy projects despite impacts on reindeer husbandry (Cambou, 2020). Second, 
both cases illustrate the complexity of assessing the impact of wind energy projects 
on reindeer husbandry. Moreover, the specificity of the cases is also linked to the fact 
that the land and environmental court (in Swedish Mark och miljödomstolen) and 
the court of appeal (in Swedish Mark och miljööverdomstolen) did not agree in their 
final decisions. This raises questions about the courts’ assessment and decision to 
license the projects. Finally, we selected these cases because two of the authors of this 
chapter participated in the case proceedings as expert witnesses, providing impor- 
tant insights into the background and final decisions of the court cases. 

Drawing on the expertise of each author in the field of law, ecology, reindeer 
husbandry and land use planning, the goal of this chapter is to examine the content 
of the court decisions and analyze the implications for the protection of the Sámi 
right to practice reindeer husbandry. We have used working translations of the 
courts’ decisions, academic and legal documents relevant for the interpretation of 
the decisions and informal facts provided by key informants such as the lawyers of 
the Vapsten sameby. The analysis thus focuses on how information from the com- 
panies’ environmental impact assessments (EIA) and testimonies by reindeer herd- 
ers and scientific expert witnesses was interpreted and used en route to the final 
rulings by the courts. 
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The first section of the study provides a contextual background, including the 
legal framework applying to the issue. Section Two examines the courts’ assess- 
ments and presents an analysis of the decisions of both the land and environmental 
court and the appeal court, and the underlying factors behind the diverging assess- 
ments. The final section discusses the limitations of the appeal court decisions to 
protect the right of the Sami to practice reindeer husbandry. Here, we analyze the 
assessment of the court and its application of the principle of sustainable develop- 
ment with regard to the human rights of the Sami as an Indigenous people. In line 
with the theoretical underpinnings of this tome, the chapter also considers the role 
of the judiciary system and the principle of sustainable development as second and 
third orders of the meta-governance system of conflict mediation between the 
promotion of renewable energy and the protection of the Sámi Indigenous peo- 
ple’s right to practice reindeer husbandry. 


Cases background 


In 2015, Vattenfall Vindkraft Sverige AB and Hemberg Energi AB submitted their 
respective applications to the County Administrative Board (CAB) of Västerbotten 
for permits to construct two adjacent wind energy projects with up to 120 wind 
turbines in the Pauträsk area and 55 turbines in the Norrbick area. In accordance 
with their “monopoly planning right,” the municipalities of Lycksele, Storuman and 
Vilhelmina had already approved the permit applications, while the regional County 
Administrative Board initially rejected both applications due to the projects’ impact 
on conflicting interests, which included nature conservation, the cultural environ- 
ment and reindeer husbandry. This situation therefore opposed regional and munici- 
pal authorities. It also opposed national and local interests. While small portions of the 
project areas have been designated as being of national interest for wind energy, the 
two areas have always been used as winter pasture by Vapsten sameby, and is also close 
to the winter pastures of Vilhelmina Norra sameby. Furthermore, the project areas are 
located close to several movement and migration routes designated as national inter- 
est for reindeer husbandry (Figure 3.1 and 3.2). The Vapsten and Vilhelmina Norra 
samebyar are among the 51 samebyar covering the northern half of Sweden, and they 
both have an exclusive right to carry out reindeer husbandry on their lands. The 
traditional territory of the Vapsten sameby covers around 10,000 square kilometers, of 
which 7,000 square kilometers are winter pastures. Several industrial projects have 
already been approved by the State on Vapsten sameby’s traditional territory, including 
other wind projects. Consequently, and as noted by the United Nations Committee 
on the Elimination of Racial Discrimination (CERD, 2020, p. 2), 


a large part of this territory has already been taken from the reindeer herding 
community and its pasture land is constantly decreasing, which is creating a 
real threat to reindeer herding and placing enormous psychological pressure 
on the community’s members. 


During the application process, Vapsten sameby was scarcely consulted by the com- 
panies and duly opposed the application for the establishment of the two wind 
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Figure 3.2 The overlapping interest areas. OLantmiateriet. 


projects (Omma, 2021). That the company did not seek to obtain free, prior and 
informed consent from Vapsten sameby in accordance with human rights standards 
did not stop the application process. In Sweden, the legislation for licensing wind 
energy and other industrial activities recognizes the right of the public to be con- 
sulted, but it lacks emphasis on the rights of the Sami people to participate in 
decision-making processes (Allard, 2018; Larsen and Raitio, 2019, p. 15). More 
precisely, the legislation does not single out the right of the Sami to be consulted 
as an Indigenous people and “leaves a wide margin of appreciation to the develop- 
ers about the way to organize and implement consultations” (Cambou, 2020, 
p. 320). Several scholars and human rights institutions have criticized the Swedish 
legal framework for failure to guarantee the rights of the Sami people to free, prior 
and informed consent, which ensures the right of Indigenous peoples to have a real 
say in developments affecting their traditional lands (Allard, 2018; Larsen and 
Raitio, 2019; CERD, 2018). The lack of protection of the rights of the Sami, 
including the lack of recognition of their traditional right to land and resources, is 
one of the factors explaining an increase in the number of lawsuits between 
samebyar and wind energy developers. In the absence of recognition of Sami ter- 
ritorial rights and adequate consultation, the court has become the ultimate gov- 
ernance arena where conflicts between opposing parties and interests can be 
mediated and decided. 

In the Norrback and Pautrask cases, the main issue pertained to the impact of 
the wind projects in an important area of reindeer husbandry as opposed to the 
value of the area for establishing wind energy projects. In their testimony, the Sámi 
reindeer herders from Vapsten sameby argued that the impact of the project would 
be too far-reaching in an area that was considered central as winter pasture. At 
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present, this region connects several grazing areas and allows the free roaming of 
the reindeer. The herders also explained that viable migration routes through the 
area were necessary to enable reindeer migration between the winter and summer 
pastures. The area also provides good grazing conditions in winters with otherwise 
challenging grazing conditions. The rapid climate change, especially pronounced 
in the Arctic and subarctic regions, often causes difficult grazing conditions during 
winters due to rain-on-snow events, which create ice-crust layers in the snow as 
normal freezing temperatures return, making forage inaccessible to reindeer 
(Forbes et al., 2016). During such winters, upland and rugged terrain usually pro- 
vide better grazing conditions thanks to a more stable temperature and increased 
topographical variation. Such conditions were present in both the proposed wind 
energy development areas. In the court cases, the reindeer herders contended that 
sustainable reindeer husbandry was based not only on grazing resources within 
designated national interest areas, but each sameby also depended on areas in well- 
connected landscapes where it was possible to find good grazing conditions in 
varied weathers, as in both Norrbick and Pautrisk. 

In contrast, the companies disputed both the importance of the area for rein- 
deer husbandry and the level of impact caused by the development projects. 
Presenting their arguments individually, the companies argued that their project 
areas did not constitute important grazing pastures and that the reindeer herders 
had not demonstrated that continuous migration on foot had occurred in the area 
during the last twenty-five years. Instead, the companies stated that reindeer herd- 
ers often had to use trucks to ensure the transportation of reindeer through the 
area. Both companies also argued that the operation of the movement and migra- 
tion routes would not be affected and that their assessment showed that the level 
of project impact was not significant. However, it is not clear from the court docu- 
ments from where the companies’ gained expert knowledge about how reindeer 
husbandry is carried out in the area. Against the companies’ positions, the reindeer 
herders argued that the area was indeed important for grazing and that winter 
migration by foot and stationary grazing still occurred in the area, which should 
therefore be preserved and protected for the future. The Sami Parliament sup- 
ported the arguments of the sameby in their testimony to the court, emphasizing 
the importance of the area in securing the maintenance of reindeer husbandry 
especially in times of climate change. Finally, the neighboring Vilhelmina Norra 
sameby argued that the projects risked affecting an area of importance to them. In 
particular, the planned wind energy projects would make reindeer from Vapsten 
sameby deviate into their adjacent grazing areas. 

Together, the conflicting positions between the samebyar and the companies 
reflect some of the background against which the courts had to arrive at a decision. 
To reach a decision, the court had to weigh expert opinions about the needs of 
reindeer husbandry and the impacts of wind power developments as presented by 
the samebyar vs. the companies’. It is important to note that the companies’ EIA 
addressed their projects as completely isolated cases with separate impacts on rein- 
deer husbandry, even though the projects were located only five kilometers apart. 
This scale of assessment differs sharply from the sameby’s description of impacts that 
did not separate the impacts between the two projects. 
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Figures 3.1 and 3.2 illustrate the wind development projects in relation to rein- 
deer herding and provide a visual background to understanding the issue as it has 
been addressed by the courts. The mappings of the reindeer grazing areas come 
from the publicly available iRenmark database and presented together with data 
from RenGIS (Sandström 2015). All mappings describing the land uses of reindeer 
husbandry were carried out independent long before the wind development plans 
became common knowledge. 


Legal background 


The legal background to the Norrback and Pautrask court rulings is based mainly 
on the environmental code adopted by Sweden in 1999 (SFS 1998:808) and the 
case law that has since interpreted the stipulations of the code. The Environmental 
Code sets several directing principles, among them the promotion of sustainable 
development, as a basis to regulate the launching of industrial activities such as 
wind energy projects (Chapter 1, Section 1). Although the purpose to promote 
wind energy is not explicitly stated, the code gives “[p]reference to renewable 
energy sources.” The court decisions have stressed several times that increased 
energy production based on wind power can contribute to achieving the environ- 
mental code’s goals for sustainable development. Accordingly, the court argues that 
“it is therefore essential that areas suitable for wind power production can be used 
for this purpose,” but it also reiterates that the promotion of wind energy must 
“take place with due regard to the protection interests of the site” (Norrback and 
Pautrask cases 2019). In other words, the promotion of wind energy in Sweden is 
encouraged and regulated by law. In accordance with the Environmental Code, 
wind projects must comply with certain environmental requirements, including 
basic and specific resource management provisions and localization requirements 
as well as the protection of certain interests such as those of reindeer husbandry. 
While the legal framework regulating the wind energy process has been 
described elsewhere (Pettersson et al., 2010; Larsson and Emmelin, 2016; Solbar, 
Marciano and Pettersson, 2019), it pays to recall the rules concerning the protec- 
tion of reindeer husbandry, which play an instrumental role in the decisions to 
authorize activities on the traditional lands of Sami reindeer herders. Section 5 of 
Chapter 3 of the Environmental Code stipulates: “Land and water areas that are 
important for reindeer husbandry, ...to the extent possible, shall be protected against 
measures that may significantly interfere with the operation of these industries” 
(emphasis added). This provision seeks to protect generally the right of Sami 
reindeer herders to use their traditional land and is considered to meet the com- 
mitments Sweden has under Article 27 of the International Covenant on Civil 
and Political Rights (ICCPR) in relation to the right of the Sami people to cul- 
ture. Paragraph 2 of Section 5 in Chapter 3 of the code further mentions “[a]reas 
that are of national interest for the purposes of reindeer husbandry.” This provi- 
sion implies that areas that are designated as being of national interest for reindeer 
husbandry will be protected against activities that may significantly interfere with 
the interest of the reindeer industry, whereas other areas are usually safeguarded 
only “to the extent possible.’ However, when an area is concomitantly designated 
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as being of national interest for both wind energy projects and reindeer hus- 
bandry, the code indicates that priority shall be given to the purposes that are 
most likely to promote the sustainable management of land (Chapter 3, Section 
10). This vague formulation stands in the way of any predictions of how govern- 
ing institutions, including the courts, will balance competing interests between 
different land uses that equally promote sustainable development (Pettersson, 
2008, p. 40). 

Nonetheless, the application of these provisions in the legal disputes concerning 
wind energy development and its impact on reindeer husbandry has started to 
provide some insights into the ways the court interprets the provisions in practice. 
For example, in a growing number of lawsuits (at least twenty-nine since 2008) the 
Land and Environmental Court of Appeal has begun to assess what impact the 
establishment of wind power could have on conducting reindeer husbandry. In its 
latest rulings, the court has confirmed that research clearly indicates that wind 
energy projects lead to avoidance effects of reindeer at significant distances from 
wind power (Pautrask case 2019), suggesting that wind energy projects can have 
negative effects on reindeer husbandry. However, according to several court rul- 
ings, it is difficult to specify the exact distance when the effects of wind energy 
projects will be such that the impact on reindeer herding is clearly indisputable. As 
a result of this uncertainty, most controversies in many legal disputes revolve around 
two central issues. The first is that of knowing whether the impact of wind energy 
projects can significantly affect and jeopardize reindeer husbandry. The second is 
to decide which interests best promote the objective of sustainable development 
when wind energy projects conflict with the needs of reindeer husbandry. 

Although the case law concerning these issues is still developing, a survey of the 
decisions since 2008 demonstrates that the court has rarely rejected permits because 
of the impacts that wind projects have on reindeer husbandry (Cambou, 2020). 
Among these decisions is the Ava Case, which concerns a project application for 
nineteen wind turbines in the area of Vilhelmina Norra sameby. In its decision the 
court annulled the construction permit after concluding that the impacts of the 
project on reindeer husbandry would be significant since the Gabrielsberget wind 
project operated in the same area (Ava Case, 2018). Given the great risk of putting an 
end to traditional reindeer husbandry in the area if the wind energy project were 
expanded according to the application, the court considered that the interest of pro- 
tecting the reindeer husbandry industry outweighed that of wind power expansion. 
The assessment of the court was based on reindeer herders’ testimonies and scientific 
studies describing the impacts of the existing turbines on reindeer in the Gabrielsberget 
area. These studies provided evidence that the existing wind project made it signifi- 
cantly more difficult to conduct reindeer husbandry in the area and entailed the risk 
of long-term deterioration of the viability of grazing lands. The court also con- 
cluded that no safeguarding measures would be able to counteract or prevent the 
inconvenience for reindeer husbandry if the area’s natural function disappeared. 
Consequently, the court rejected the permit application for the new project. 

Apart from the Ava Case, however, the Swedish courts have seldom assessed that 
a wind energy project’s impacts on reindeer husbandry would be sufficiently sig- 
nificant to justify the rejection of a permit. In effect “it appears that the courts are 
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more likely to reject a permit for wind energy if compelling evidence demon- 
strates that reindeer husbandry might completely cease as a result of the distur- 
bance caused by the project in question” (Cambou, 2020). However, because it is 
difficult to prove in practice that a wind project would cause the cessation of 
reindeer husbandry, the court has in most cases decided to grant a license provided 
that measures will be taken to mitigate the potential impacts (Cambou, 2020). In 
other words, the court often concludes that the impact of wind energy projects on 
the conduct of reindeer husbandry can be mitigated and compensated by measures 
which will ensure that reindeer husbandry does not cease in practice. The Pautrask 
and Norrbiack decisions thus illustrate cases in which the court has authorized 
wind energy projects despite the impacts on reindeer husbandry, but the two cases 
also raise questions about the assessment of the court and the justifications pro- 
vided to allow a permit in view of the impacts on reindeer husbandry. These ques- 
tions will be the focus of the following sections. 


Court assessments 


In the adjacent Norrbick and Pautrask cases, the environmental and appeal courts 
respectively issued two separate decisions in 2017 and 2019 in response to the 
permit applications of the two wind energy companies. Because both cases involved 
identical plaintiffs and similar application areas, the courts replicated their argu- 
ments in both cases with almost identical wordings. And yet, while the decisions 
in the Norrback and Pautrask cases were based on similar grounds, the land and 
environmental court came to a different conclusion than the court of appeal. The 
differences are reviewed in the next sections. First, the analysis focuses on the judg- 
ments of the land and environmental court, which rejected the permits for wind 
projects. The second section then examines the decisions of the court of appeal 
and its justification to authorize the wind projects despite the impact on the prac- 
tice of reindeer husbandry and other conflicting interests. 


Decisions of the land and environmental court (2017) 


In both the Norrback and Pauträsk cases, the court agreed that the area targeted by 
the wind energy developers constituted a critical area for several opposing land uses, 
including reindeer husbandry. The potential significance of the impacts of the proj- 
ects on reindeer husbandry was in fact one of the central assessments for the court. 
In accordance with the Environmental Code, the court was specifically bound to 
assess whether any significant impact could threaten reindeer husbandry in the area. 
Indeed, although the area was of importance for reindeer husbandry, only areas 
affected by significant interference come under the protection of the Environmental 
Code (Chapter 3, Section 5). The court pointed out that the number of studies on 
the impact of wind power developments on reindeer has gradually increased and 
that the studies show avoidance effects, albeit with different disturbance zones 
(Skarin et al., 2015; Skarin and Alam, 2017; Skarin et al., 2016; Skarin, Sandstrom 
and Alam, 2018). As stated by Skarin in her expert opinion in the Norrbäck and 
Pautriisk cases, studies show that reindeer avoid or decrease their use of wind energy 
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sites, both within calving and winter pastures, and a decrease in use has been 
observed up to three to five kilometers away from wind energy sites. Skarin’s testi- 
mony also acknowledges a likely variation in reindeer avoidance of wind farms 
depending on local conditions. According to studies, then, wind energy projects 
have a negative impact on reindeer habitat selection and behavior. 

However, the court also remarked that there was uncertainty about the extent of 
such impact. These uncertainties were also evidenced throughout the arguments of 
the companies and the sameby, supporting different views about the distance at 
which wind energy projects could cause negative effects on reindeer husbandry. 
Whereas the evidence presented by the sameby supported the view that avoidance 
effects could be seen at a distance of three to four kilometers from wind energy 
projects, the company referred to recent studies which showed that negative effects 
could only occur within a one-kilometer zone. In the light of these uncertainties 
but given the importance of the area for reindeer husbandry, the court found—on 
the available research basis—that it could not rule out the possibility of significant 
harms to reindeer husbandry in Vapsten sameby caused by the establishment of wind 
power within the license application area (Pautrask case 2017). 

Subsequently, another point for the court to assess was whether any protective 
measures could safeguard the continuation of reindeer husbandry against the 
impacts of a wind energy project. The court noted that the companies had 
expressed a positive attitude to discussing mitigation measures. However, the court 
also established that the companies had not been able to present safeguards and 
precautionary measures that would ensure that the wind energy projects could 
coexist with reindeer husbandry. According to the court, “one of the basic prereq- 
uisites for reindeer husbandry as a general interest is that the industry is practiced 
in the traditional Sami way, where the reindeer graze natural pastures on large 
continuous lands.” (Norrback Case.) The court indicated that financial compensa- 
tion to an individual sameby to replace the loss of natural pastures and substitute 
natural nourishment with feed on a continuous basis, as suggested by the compa- 
nies, could not be such a measure. As a consequence, the court decided that the 
measures provided by the companies could not ensure that the sameby could con- 
tinue to carry out traditional reindeer husbandry based on natural pastures and 
maintain its economic viability in accordance with their traditional values. 

The land and environmental court therefore decided in both the Norrback and 
Pauträsk cases that the interests of energy production should be disregarded to pro- 
tect the opposing interests, namely the protection of nature, cultural environment 
and reindeer husbandry. Together these interests would better promote the long- 
term management of the area compared with the wind energy projects. On July 3, 
2017, the Umea Land and Environmental Court rejected both permit applications 
for the establishment of wind energy projects in the Norrbäck and Pautrask areas. 


Decisions of the Land and Environmental Court of Appeal (2019) 


After an appeal was launched on September 4, 2019, the court of appeal over- 
turned the decisions of the land and environmental court and judged that it 
would be permissible for the companies to construct and operate their wind 
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energy projects. The appeal court made its decisions in light of the companies’ 
adjustments to the applications in terms of the projects’ scope and localization of the 
wind turbines. The main purpose of some of these adjustments was to accommo- 
date the protection of the natural and cultural values of the environment in the 
project area, while other adjustments were directly linked to the protection of rein- 
deer husbandry. In contrast, the sameby contested the company investigations, which 
according to the Sami did not give a correct picture of reindeer land use in the area. 

As a primary adjustment to accommodate the interests of reindeer husbandry in 
the Pautrask case, the company suggested removing the Pauliden sub-area from the 
project application. By preventing the construction of any wind turbine in this 
sub-area, the company argued that the project would be adequately distanced from 
areas that are regularly used by reindeer. Exempting the Pauliden area from the 
project application, the company claimed, would ensure that all remaining sub- 
areas would be located in the southern part of Pautrasket. This would guarantee 
that the reindeer’s main movement and migration routes of national interest would 
not be flanked with wind turbines. The company also pointed out that this adjust- 
ment would increase the distance between the project sites and the nearest national 
interest main migration routes from 800 meters to 1,600 meters. According to the 
company, these adjustments were specifically made to meet the demands of the 
sameby and ensure that the project would not affect their activities. The County 
Administrative Board had initially rejected the permits, but now decided to sup- 
port such an adjustment and the licensing application in the appeal case. In agree- 
ment with the company, the County Administrative Board indicated that the 
exclusion of Pauliden from the project application constituted “a better alternative 
with less impact on opposing interests.” Provided that adequate conditions were 
established to protect reindeer husbandry, the County Administrative Board also 
argued that the proposal to exclude Pauliden would enable both reindeer hus- 
bandry and the development of renewable energy on the site (Pautrask case 2019), 
and therefore found in favor of permit authorization. 

In its decision, the court concluded that the exemption of the Pauliden sub-area 
was a valid means of ensuring that the Pautrask project would not significantly impact 
reindeer husbandry. Despite the lack of consensus about the importance of the 
Pautrask area for reindeer husbandry, the court agreed that the Pauliden sub-area was 
of importance for reindeer husbandry and therefore required specific protection. For 
the court, the importance of this sub-area—800 meters away from the original plan- 
ning site—was linked to the fact that the construction of wind turbines in Pauliden 
would risk obstructing reindeer husbandry to a significant degree, mainly through 
disruptions to the movement and migration routes classified as being of national inter- 
est. Also, the hearing with the scientific expert Anna Skarin and supporting research 
had, according to the court, demonstrated the existence of a risk that the reindeer 
could be negatively affected if wind turbines were to be constructed in Pauliden. 
These factors justified the exclusion of the area from the project application. 

In contrast to the sameby’s testimony, the court considered that the other sub- 
areas of the Pautrask project were not of importance for reindeer husbandry. The 
decision was based on the court’s own interpretation of GPS data and their inter- 
pretation that the reindeer herders’ testimony did not provide any evidence of 


Reindeer husbandry vs. wind energy 49 


continuous use of the Risliden, Per-Ollesbrannan and Simiskila areas during the 
last twenty-five years.On this basis the court found court thus found that the estab- 
lishment of the wind energy projects would not significantly obstruct the practice 
of reindeer husbandry in these areas. Although the court agreed that the project 
might cause some difficulties for the sameby to conduct reindeer husbandry, it also 
argued that any disruption in the use of winter pastures and migration routes 
would be considered acceptable. In its decision, it suggested that two factors miti- 
gated the disruption: the importance of increased production of renewable energy 
to reach nationally set renewable energy targets, and the fact that the company had 
undertaken to compensate the sameby for the difficulties that the project might 
incur. Apart from Pauliden, the court therefore decided that there were no obsta- 
cles to granting a permit for the construction of wind energy projects in the 
Pautrask area. 

In the Norrbiack case, the company similarly suggested decreasing the scope 
of the project and designated several exemption areas for construction to miti- 
gate the impact of the project on natural and cultural environmental values and 
on reindeer husbandry. Specifically, the companies proposed the removal of the 
Bjornberget site in their revised application to take into account the protection 
of reindeer husbandry. This adjustment was also considered adequate by the 
court, as the project would then be located at “an appropriate distance” from the 
main movement and migration routes of national interest. As in the Pautrask 
application, the court considered that the rest of the project area did not com- 
promise reindeer husbandry, because the company had provided adequate mea- 
sures to ensure that the project would not significantly impact the activity in the 
other areas. These measures included an adaptation of the construction work 
schedule during two grazing seasons when the area was not used for reindeer 
husbandry. It also included some financial support to compensate for the loss of 
pasture, the cost of additional labor for the reindeer herders, the purchase of a 
snowmobile and the construction of a corral. Given the importance of increased 
production of renewable energy and the fact that the company had also under- 
taken to compensate the sameby, the court concluded that the establishment of 
the wind energy project in the Norrback area did not create any obstacles to 
reindeer husbandry. Similarly to the Pauträsk case, the court of appeal therefore 
decided to grant the permit for the establishment of the wind energy project in 
the Norrback area. 


Limits of court decisions 


While the court decisions provide a basis to conciliating the interests of wind 
energy development with the protection of reindeer husbandry, the capacity of the 
judiciary to ensure the protection and sustainability of reindeer husbandry has 
been questioned (Cambou, 2020). Drawing on the Norrback and Pauträsk deci- 
sions, we will discuss some of the limitations of the court decisions which address 
the conflicts between wind energy developers and samebyar. In particular, the fol- 
lowing section focuses on the role of the court and its assessment of the impacts of 
the wind energy projects on reindeer husbandry, and specifically the technical 
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uncertainties that the decisions raised. Beyond the technicality of the assessment, 
the analysis also considers the application of the principle of sustainable develop- 
ment as a meta-governance tenet and its role in guiding the court decisions. While 
the court decisions support the objective of promoting sustainable development in 
accordance with the Environmental Code, this section questions whether the 
court decisions to promote sustainable development at the national level under- 
mine the sustainability of reindeer husbandry based on the Sami rights as an 
Indigenous people at the local level. 


Uncertainties of court assessment 


From the outset, it is important to note that the decision of the environmental 
court of appeal in the Norrback case was not unanimous. In a dissenting opinion, 
Chief Justice Roger Wikström, one of the three judges appointed to the case, 
opposed the final decision issued by the court of appeal. Wikström raised two main 
arguments against the ruling: first, he found that a part of the area in Norrbiack, 
which could “be described as a backbone for the biodiversity in the county” was 
not adequately considered in the decision of the court and should have “in this case 
be[en] given priority over the production of renewable energy.” Second, and more 
importantly for this analysis, Wikström also criticized how the court of appeal had 
struck a balance between the interests of renewable energy and the protection of 
reindeer husbandry. He specifically underlined that “areas that are important for 
reindeer husbandry are to be protected as far as possible against measures that can 
significantly hamper the business activity.” For this purpose, he also explained that 
protecting nature in the area against wind energy projects the size of the Norrback 
project would also have safeguarded continued reindeer husbandry in the area. In 
his view it was clear from the information received “that the area is important for 
the reindeer industry, especially for Vapsten sameby, particularly as a number of 
other developments have been allowed in their area.” Considering the negative 
impact that the establishment of the wind energy project would entail for the natu- 
ral conditions of the area and for the reindeer industry, Judge Wikström therefore 
concluded that the application for the establishment of the Norrback project and 
the appeal should have been rejected in its entirety. 

This dissenting opinion raises several uncertainties about the assessment of the 
court, including its methods and scale of appraisal. First, the dissenting opinion 
challenges the decision of the court to disregard the importance of the entire area 
for the conduct of reindeer husbandry. The court’s reliance on the description of 
certain areas and migration routes as being “of national interest” to justify the pro- 
tection of certain sub-areas but exclude others is questionable. In line with 
Wikstrém’s dissenting opinion, reindeer herders have repeatedly argued that all 
grazing lands are of great importance during certain periods. In contrast, the court 
assessment supports an ecological understanding that fragments land use and 
decreases landscape connectivity by authorizing new projects and forces reindeer 
herders to adapt to new circumstances. Land fragmentation and the failure to pro- 
vide for quality grazing areas have both been underlined as a threat to the Sami 
way of life (Lofmarck and Lidskog, 2019). 
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Second, the court assessment of the impact of the project on reindeer hus- 
bandry and its conclusion that the project would not significantly affect reindeer 
husbandry is also questionable. In fact, it is striking how little information has been 
provided in the decisions about the ways the court of appeal has carried out its 
assessment of the impact of the wind energy projects. In particular, it is not trans- 
parent what scientific research or other evidence were taken into account in either 
of the two cases to motivate the assessment that the impact of the project outside 
the exemption locations would not risk obstructing reindeer herding to a signifi- 
cant degree in the exploitation area. The final court rulings also lack details to 
explain how the new project application and its adjustments provided better pro- 
tection than the former application. In this regard, whether the companies’ mitiga- 
tion measures meet the threshold of appropriate precautionary efforts to avert the 
negative effects of wind power development on reindeer husbandry can certainly 
be challenged. 

Looking at the assessment methods, it also appears that the court decisions 
have made limited and inadequate use of maps to improve their understanding of 
the cases. The maps presented by the companies to the courts were produced on 
a local scale, making evaluation difficult on the landscape scale (Figure 3.1). This 
becomes clear from the reproduction of the map provided by the companies in 
the Norrback case. By submitting a map focused solely on the wind energy proj- 
ect areas, the companies limit the opportunity for both the County Administrative 
Board and the courts to fully understand and examine the aggregated impacts of 
all developments in the area. In opposition, the reindeer herders argue that the 
maps must show larger areas to give a full overview that illustrates the reindeer’s 
use of the landscape. The maps supplied in court by the sameby, which describe 
the entire winter grazing area and show both adjacent wind energy projects 
(Figure 3.1) stand in sharp contrast to the local maps presented by the companies. 
In addition, the limited use of maps and the emphasis on maps at a local scale 
together with a reliance on verbal testimonies steered the court assessment toward 
an incomplete description of the impacts of the projects. This makes it more dif- 
ficult to explain complex and conflicting land uses in the area (Sandström, 2015) 
and the importance of landscape and ecological connectivity. These limitations 
also become apparent when two projects such as Norrback and Pautrask are eval- 
uated separately and independently of each other, even though they are located 
only about five kilometers apart and consequently have overlapping impacts. 
Furthermore, several other wind energy projects approved within the Vapsten 
sameby winter grazing area (or with pending applications), were outside the scope 
of the maps presented by the companies (Figures 3.1 and 3.2). The scale of the 
assessment therefore raises important issues, especially as it fails to uncover the 
totality of the impacts that cumulatively burden reindeer husbandry in the area 
(Larsen et al., 2016). 

In fact, the appeal court’s decisions largely left undiscussed the issue of cumula- 
tive impacts. Vapsten sameby is 33 kilometers wide at the latitude of the projects. 
According to the development plan, the wind energy projects would occupy nine- 
teen kilometers of this width, leaving a fourteen-kilometer corridor outside the 
wind energy projects (Figure 3.2). Within this fourteen-kilometer wide corridor, 
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there is ongoing industrial forestry, the E12 highway, the Lycksele to Storuman 
railroad and several hydroelectric developments along the river Umeälven. Before 
the wind energy project applications, these other land uses already prevented or 
hampered the use of several migration and movement routes of national interest. 
These prior land uses had already led to major impacts, making co-existence with 
additional new wind power developments particularly difficult to achieve. Such 
complex land use situations call for implementation of the precautionary principle 
when assessing additional new development projects. Yet, the court paid little or no 
attention to the cumulative impacts of the new wind energy projects in relation to 
existing development projects. 

All in all, the court decisions do not entail a comprehensive examination of the 
sustainability of reindeer husbandry on the project sites and remaining lands as a 
whole. As a result, there is significant uncertainty about the impact of the wind 
projects on reindeer husbandry. In this context, the argument that functioning and 
sustainable co-existence between reindeer husbandry and wind turbines is possible 
in Sweden can be called into question, especially when the cumulative impacts of 
all ongoing projects are considered. As explained by the Sami Parliament in the 
Norrbäck case, the area of available grazing pastures is shrinking to such an extent 
that it threatens the economy of reindeer husbandry and exacerbates its ecological 
vulnerability. In the absence of scientific certainties regarding the possible impact 
of the wind projects on reindeer husbandry, the court decisions therefore pose a 
risk for the future conduct of reindeer herding in the area. This is even more the 
case as there is a lack of evidence that the companies’ mitigation measures will 
adequately alleviate damages in practice. 


Balancing of national and local sustainability interests 


Whereas the precautionary principle did not guide the court in its decision- 
making, sustainable development is the meta-governance principle that has 
informed the court in its decision regarding which public interest should prevail in 
the management of the land. Although sustainable development does not have a 
precise definition, it is clear from the court statements that the national policy goal 
to promote renewable energy, including wind energy, is in accordance with the 
objective to promote sustainable development in Sweden. The importance 
afforded to wind energy for promoting sustainable development and the meeting 
of environmental targets set by parliament in 2016/17 recurred in the court deci- 
sions. In contrast, it is unclear from the cases how much the practice of reindeer 
husbandry as a sustainable activity is valued by the court in comparison to wind 
energy. Despite the disruption wind energy projects may cause to the environment 
and reindeer husbandry, the court argued that these risks “may be considered 
acceptable given the weight of increased production of renewable energy” 
(Norrbick case 2019). In this context, the court of appeal asserted the importance 
of achieving the national renewable energy goals as an underlying motivation for 
the decisions in favor of wind energy developments. 

The decision to promote wind energy to the detriment of reindeer husbandry 
may be valid from the standpoint of national law and Sweden’s ambitious goal to 
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achieving negative carbon emissions by 2045, but it can nonetheless be more fun- 
damentally challenged from the perspective of the consequences for local sustain- 
ability and the right of the Sami to conduct reindeer husbandry. The court 
decisions emphasized an understanding of sustainable development which tends to 
promote sustainable development at a national level rather than ecological and 
cultural preservation at the local level. This is largely because the court can only 
examine the application of domestic law, which does not effectively recognize the 
territorial rights of the Sami people to lands nor protect their traditional liveli- 
hoods. As a result, the decisions of the court buttress national aspirations for sus- 
tainable development but depreciate the consequences of its implementation, 
including the specific risks this policy has for ensuring the sustainability of the 
traditional Sami livelihoods. In fact, although the court decisions are symptomatic 
of the obligation for the court to examine and apply domestic law, the decisions 
favor a majoritarian market-oriented perspective of sustainable development 
which complies with national law but largely bypasses the rights of the Sami 
Indigenous minority to ecological and cultural preservation at the local level as 
recognized under human rights law. 

Seen through this lens, an important limitation of the court judgment thus lies 
in its failure to fully consider the status and rights of the Sami reindeer herders as 
an Indigenous people recognized under international human rights law (Cambou, 
2020). The court decisions are in fact the result of the application by the court of 
a legal framework which does not acknowledge the right of the Sami as an 
Indigenous people, including their territorial rights, and which is therefore in 
breach of their human rights. In other words, the court decisions are confined by 
the assumption that the Swedish policy and legal framework comply with the 
rights of the Sami as an Indigenous people. According to the court, “Swedish law 
is in accordance with its obligations/commitments under international law,” in 
particular Article 27 of the ICCPR (Pautrask and Norrbick, 2019). However, this 
assumption can certainly be challenged considering Sweden’s lack of compliance 
with a duty to respect and protect the rights of the Sami in accordance with inter- 
national human rights law (Cambou 2020). 

Several international reports, academic contributions and recent court decisions 
(Girjas case, 2020; CERD, 2020) have questioned and challenged Sweden’s com- 
mitments to the human rights of the Sámi as an Indigenous people. In its decision 
in 2020 regarding the adjacent Rönnbäck mining case, the UN Committee on the 
Elimination of Racial Discrimination (CERD) even concluded that Sweden had 
violated the right of the Vapsten sameby to property as enshrined in Article 5 (d) (v) 
of the Convention, notably because 


it has not complied with its international obligations to protect the Vapsten 

Sami reindeer herding community against racial discrimination by adequately 

or effectively consulting the community in the granting of the concessions. 
(CERD, 2020, para. 6.12) 


This violation is a consequence of the lack of state engagement with the Sami in 
relation to the governance and development of their land and natural resources 
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(Brännström, 2020; Allard, 2018; Larsen, 2019; Tauli-Corpuz, 2014). This situation is 
also similar to the wind energy context where governing institutions have continu- 
ously failed to recognize the right of the Sami as an Indigenous people, treating them 
only as stakeholders and “industry,” and neglecting their unique position as rights 
holders when making land use decisions (Larsen and Raitio, 2019; Cambou, 2020). 

Intriguingly, a majoritarian and market-oriented understanding of sustainable 
development aimed at ensuring the sustainable growth of the Swedish economy is 
in fact applied to reindeer husbandry in so far as the court often refers to reindeer 
husbandry as an “industry.” However, by weighing the interests of one industry 
against another, the court overlooks the importance of ensuring the maintenance 
of the reindeer “industry” in a way that is viable not only in the market sense but 
also culturally and ecologically, as established in human rights law. It is also notable 
that compensation provided to feed reindeer, support their transport by trucks and 
for the construction of barriers and corrals are unsatisfactory remedies, as they do 
not enable the practice of reindeer husbandry in a way that ensures animal welfare 
and meets Sámi economic and cultural needs (Tryland et al., 2019; Milner et al., 
2014). These compensations offer a temporary “solution” that cannot account for 
the aggregated impacts caused by land fragmentation and the overall loss of grazing 
areas. In sum, the remedies offered by the court provide a quick fix to a situation 
that risks eroding Sami traditional livelihoods in the long term and violates their 
human rights. 

The responsibility of the court to protect the right of the Sami as an Indigenous 
people is constrained by the dualistic approach of the Swedish system (Bogdan, 
1994), which prevents the court from fully taking into consideration the human 
rights of the Sami people in its decision-making. As a result, by seeking to ensure 
co-existence of wind energy development and reindeer husbandry in order to 
promote sustainable development, the court supports a governance structure that 
jeopardizes Sami culture and their human rights. The judicial system does not 
confront the political imbalance between the two: national environmental and 
economic interests trumping the interests of the Sami as an Indigenous people and 
the sustainability of their traditional lands and livelihoods at the local level. It may 
be beyond the scope of this analysis to question the role of the court in applying 
human rights law, but it can nonetheless be concluded that the court decisions are 
clearly limited in their ability to provide an adequate response for protecting the 
rights of Sámi reindeer herders as an Indigenous people. Equally, these conclusions 
also call into question the application of the principle of sustainable development 
insofar as it does not support a just transition for all that also respects the human 
rights of the Sami people. 


Conclusion 


There is a paradox in the development of renewable energy: the objective to pro- 
mote sustainable development may also lead to a situation where renewable energy 
could compromise sustainability. This paradox is vividly illustrated by the conflicts 
between wind energy developers and samebyar as discussed through the analyses of 
the court decisions in the Norrback and Pautrask cases. In Sweden, the development 
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of wind energy raises important governance challenges especially in light of the 
rapidly increasing pressures from other industrial developments on reindeer graz- 
ing land during the last decades. Now, wind energy presents itself as an additional 
challenge. Our analysis demonstrates how the promotion of wind energy in 
Sweden as a means to promoting sustainable development at the national level 
could jeopardize local sustainability by undermining the protection of the right of 
Indigenous Sámi reindeer herders to maintain their traditional livelihoods. 

In the governance triangle, the Swedish court system has become an important 
arena for addressing these issues. However, the findings of our analysis stress the 
limitations of the court as an inadequate mediator to solve this conflict and ensure 
the protection of the Sami right to conduct reindeer husbandry. The court deci- 
sions in the Norrbick and Pautrisk cases demonstrate that there are several uncer- 
tainties in the balancing of interests between the goal to promote wind energy and 
the objective to protect and maintain reindeer husbandry. Some of these uncer- 
tainties lie in the difficulties of the court to conduct adequate assessments of the 
negative effects that wind energy projects can have on reindeer husbandry, specifi- 
cally due to the lack of consensus about the way scientific results should be inter- 
preted and regarding the scale and content of this assessment. The courts also 
appear to struggle with how to weigh information provided by true knowledge 
holders—the Sami reindeer herders—about reindeer husbandry against the 
“knowledge” about reindeer husbandry provided by wind power companies. 

Beyond the assessment issue, another shortcoming in the court decisions con- 
cerns the application of the principle of sustainable development as a meta- 
governance tenet guiding the court’s decision-making. An analysis of the court 
rulings indicates that the decisions are framed and restrained by a legal and policy 
framework that favors national sustainable development but undermines the sus- 
tainability of Sámi reindeer husbandry at the local level. This is the result of the 
endorsement of domestic law which fails to fully recognize the right of the Sami 
as an Indigenous people and which is therefore in breach of their human rights. In 
the absence of adequate recognition of the status and rights of the Sámi reindeer 
herders as an Indigenous people in Sweden, the conclusion of this analysis calls into 
question whether the court can successfully ensure a fair balance between the 
national goal to promote green energy and the rights of Sami reindeer herders to 
conduct reindeer husbandry within their sameby. Ultimately, the decisions in the 
Norrback and Pautrask cases epitomize the persistent challenges faced by the 
Swedish courts to guarantee sustainability at all levels in the face of increasing 
demands to promote sustainable development for all. 
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4 Indigenous agency in aquaculture 
development in Norway and 
New Zealand 


Camilla Brattland, Else Grete Broderstad and 
Catherine Howlett 


Introduction 


Indigenous peoples are one of the marginalized groups in developing countries— 
along with women, minorities and small-scale fishers—that experience unequal 
distribution of ocean resources and benefits. In developed nations such as Norway 
and New Zealand, Indigenous peoples have greater access to many of the key assets 
to achieve equity, including education, political organizations and physical assets 
that other Indigenous people may experience barriers in achieving. Nonetheless, 
inequality in ocean governance is also a reality even in these seemingly resourceful 
contexts (Hersoug 2005; Jentoft and Eide 2011; Brattland 2013; Hersoug 2018), 
making the capacity of Indigenous groups to participate in and influence marine 
development a relevant aspect of ocean equity. 

In this chapter, we discuss Indigenous political agency in aquaculture industry 
development in two contexts, Norway and Aotearoa-New Zealand (NZ), and 
understand Indigenous political agency as the power to act (Iennberg 2010). In the 
interaction between Indigenous peoples and a global market player such as the 
aquaculture industry, the agency of Indigenous peoples is mediated by a variety of 
discursive, legal and institutional realities existing within different national jurisdic- 
tions. The global salmon industry is led by multinational companies, many of 
which originate from or have their head offices in Norway. Although there are also 
smaller and family-owned aquaculture companies in Norway, such as those in the 
western parts of the country, this is not the case in Sámi coastal areas, where own- 
ership is dominated by the multinational companies MOWI, Grieg Seafood and 
Cermaq. In NZ, too, the industry operates in territories where Indigenous peoples 
are affected. Salmon farming in general is subject to international standards on 
Indigenous rights as well as consumer and public expectations on environmental 
sustainability and social responsibility, including respect for Indigenous rights and 
territories. Indigenous peoples’ power to act is thus influenced by the multiple 
forces of economic development pressures from the global aquaculture industry 
and the Indigenous rights structures and discourses aimed at preserving Indigenous 
cultures and livelihoods. 

Indigenous rights to marine resources used to be unrecognized as the oceans were 
traditionally conceived of as “mare nullius,” which excludes Indigenous peoples as 
marine rights holders (Mulrennan and Scott 2000). According to legal scholars 
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Allen et al. (2019), claims raised by Indigenous peoples on the right to marine 
resources have been largely opposed. While Norway emphasizes legislation and poli- 
tics on Sami rights as an obligation under international law stemming from various 
human rights conventions, New Zealand’s law and politics is informed by the duty 
of the Crown as recognized under the nation’s founding document, the Treaty of 
Waitangi. Legal structures thus both enable and constrain Sami and Maori agency in 
the two countries, where Indigenous agency in NZ appears stronger than in Norway. 

The Maori of Aotearoa-New Zealand are often looked to as an example for 
other Indigenous peoples to follow, including the Sami. An important point of 
departure for this chapter is the unequal resource and property rights recognition 
in relation to aquaculture development, which from the outset enhances Maori 
agency in marine development. Yet, legal status and recognition is not a guarantee 
for agency in the interaction between Indigenous peoples and industry. From a 
political ecology standpoint, political scientist Catherine Howlett (2010) concep- 
tualizes Indigenous agency as constrained by multiple factors such as historical and 
discursive relations, which cannot be solved through legal recognition and political 
negotiations alone. In the case of mineral conflicts in Australia, she finds that the 
agency of the state and the mining company is ultimately favored at the expense of 
Indigenous agency, due to the capitalist structural, material and ideational reality 
that has informed mineral development (Howlett 2010, p. 117). The aquaculture 
industry is similarly driven by a global market demand that now favors the use of 
marine space for farmed salmon production rather than for Indigenous marine 
livelihoods. Seafood companies are key drivers and players in the globalization of 
farmed salmon as a prized seafood commodity. In Canada, Chile, Norway and 
New Zealand, the production of salmon takes place in Indigenous marine territo- 
ries that had value and significance for Indigenous communities before the advent 
of the industry. What are the main factors, then, influencing Indigenous peoples’ 
power to act for equity in aquaculture development? 

Our intention in this chapter is to arrive at some recommendations for how 
Indigenous agency in aquaculture development can be strengthened. We identify 
and discuss structural and discursive factors, where structural factors can include 
governance instruments stemming from Indigenous rights recognition, and where 
discursive factors include pervasive discourses that may influence the agency of the 
actors involved. Against this background, our contribution is to 1) identify the 
main relevant structural and discursive factors that affect Indigenous political 
agency in aquaculture development in two different cases of Indigenous—industry 
interactions in northern Norway and New Zealand, and 2) arrive at some lessons 
and recommendations from each case that can enhance the agency of Indigenous 
peoples in aquaculture development. 

The chapter consists of five sections. The introduction is followed by Section 
Two, which gives an account of our analytical approach by presenting the concepts 
of agency, structural and discursive constraints and enablers. Section Three starts 
with a presentation of the methods and data before proceeding with the NZ and 
Norwegian cases. In the fourth Section, the main structural and discursive factors 
influencing Indigenous agency are identified and discussed relative to each other, 
and we conclude with recommendations for enhancing agency in Section Five. 
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To ensure social equity in governance of marine resources, it is important to recog- 
nize the rights and needs of all groups that depend on the ocean in decision-making 
as well as in benefit sharing (Osterblom et al. 2020). This makes the agency of 
Indigenous peoples in coastal communities a central factor for achieving greater 
equity in ocean governance. Indigenous peoples in coastal communities may expe- 
rience both procedural and distributional inequity, as the benefits from aquaculture 
development tend to reach a few private actors, and involvement in aquaculture 
production varies with state and private recognition of Indigenous peoples’ resource 
rights (Osterblom et al. 2020). 

There is an increasing focus in academic research and literature upon Indigenous 
“agency” as a critical factor when examining the issue of resource governance on 
Indigenous lands and territories (see Trebeck 2007). Many scholars attribute much 
of the successful outcomes that Indigenous peoples have obtained in resource gov- 
ernance arrangements to Indigenous agency. Agency in this context refers to 
Indigenous peoples’ ability to affect their environment with their political conduct 
or, similarly, their ability or capacity to act consciously to realize their intentions 
(McAnnulla 2002). Political scientist Monica Tennberg (2010) likewise defines 
Indigenous political agency as the power to act. This power may take different 
forms of political action, including self-identification, participation, influence and 
representation. Here we emphasize participation and influence, entailing the ability 
to act and participate meaningfully in policy- and decision-making on aquaculture 
development, which is not the same as having the final word or veto on equity in 
ocean governance. Indigenous peoples’ political agency is a result of the operation 
of multiple power relations, which not only define the scope of political action and 
its forms, but also constrain and enable Indigenous political agency. Thus, securing 
Indigenous perspectives in mainstream decision-making bodies at local, regional 
and national levels becomes a prerequisite for safeguarding Indigenous peoples’ 
ability to act and participate meaningfully, and to have their views included in poli- 
cymaking (Broderstad 2014). In the case of Norway, this “breaking in approach” 
(Josefsen 2014) underlines the autonomy of the Sami Parliament of Norway as the 
political representative for the Sami, while Sami concerns are simultaneously 
incorporated into legislation and decision-making through policymaking. 

Numerous structural and discursive factors influence Indigenous agency to the 
extent that they constrain and enable Indigenous agency in resource governance 
processes, both nationally and internationally. Structural factors may include legis- 
lation and policies that inform resource governance in national jurisdictions. The 
colonial and historical distribution of resources and interests laid down structurally 
over time may also exert an influence on agency (Howlett 2010). At the interna- 
tional level, the development of international Indigenous activism in various col- 
lective structures has enhanced Indigenous agency (Tennberg 2010), resulting in 
milestone achievements of international law (Dahl 2012; Åhrén 2016). 

Indigenous agency can also be influenced by the lack or quality of the knowl- 
edge basis for resource governance and market realities. That is, those groups with 
greater access to resources and knowledge have greater capacity to participate in 
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resource decision-making processes on a more level playing field. This knowledge 
can be mediated by discursive factors, which determine what knowledge and what 
political claims are seen as possible or legitimate. They can also determine who can 
make authoritative claims to hold such knowledge or make those political claims 
(Reimerson 2016). Often in resource governance processes, Indigenous knowledge 
can be delegitimized or regarded as inferior to scientific knowledge. Indigenous 
agency in resource governance processes can thus be subject to discourses shaped 
and influenced by colonial histories and post-colonial power relations that may 
render Indigenous knowledge as inferior or as some form of folk knowledge. In the 
decision-making processes for aquaculture licensing, Indigenous knowledge may be 
pitted against scientific data, particularly if the scientific data supports aquaculture 
developments as beneficial and environmentally sustainable. 

In the case of aquaculture development in Indigenous territories, there is an 
uneasy balance between the three sustainability dimensions—economic, social and 
environmental—as the industry may bring increased economic and social benefits 
for local communities but result in degradation of marine and anadromous fish 
species and ecosystems (Young et al. 2019). Development is thus more often dis- 
cussed as a process that Indigenous peoples have the right to be protected from 
rather than participate in as active players (Blaser et al. 2004). The social sustain- 
ability dimension of industrial development has been criticized for being translated 
too narrowly into, for instance, the number of local employees (Eythórsson et al. 
2019). Underlying this discourse on sustainability and development is the extent to 
which Indigenous rural communities find themselves in a state of “under- 
development,” resulting in increased dependence on economic development either 
by state actors or global multinational companies. 


Indigenous agency in aquaculture development in Norway and 
New Zealand 


Norway and New Zealand both have Indigenous peoples with strong historical and 
cultural ties to the sea and marine resources who have raised claims of rights to these 
marine resources and the right to participate in their management. In NZ, 
Indigenous marine rights recognition is advanced compared to Sami historical 
marine rights recognition in Norway which is lacking. This does not necessarily 
mean that Maori interests are always heard and respected in aquaculture licensing 
processes, nor does it mean that Sami are without capacity to influence marine 
governance and aquaculture development in particular. The two cases that we dis- 
cuss in relation to each other are cases of Indigenous presence and involvement in 
aquaculture development in the Marlborough Sounds and in the western Finnmark 
region. Both salmon aquaculture and Indigenous presence is, however, vastly differ- 
ent between the two contexts. The intention behind the selection of the case studies 
was to contrast Sami agency in aquaculture development, or the lack thereof, with 
a case where Indigenous peoples were recognized as major players in the seafood 
sector. In this respect, the Maori of Aotearoa-New Zealand seem exceptional. 

In terms of the volume of the industry in the two contexts at the national level, 
there are more differences than similarities. The production volume of farmed 


Indigenous agency in aquaculture development 63 


salmon in New Zealand is only a fraction of what Norway produces (in 2019, 
New Zealand exported around 5,000 tons of king salmon against Norway’s 
1,200,000 tons of Atlantic salmon), and New Zealand’s main farmed produce are 
shellfish (Greenshell mussels) rather than finfish. We focus our analysis on two cases 
set in the larger regions of western Finnmark and the Marlborough region, home 
to around 50,000 people each (Statistics Norway 2021; Statistics New Zealand 
2021). Within these regions, salmon farming takes place in the coastal part of the 
western Finnmark region and the Marlborough Sounds, which is part of the iwi 
territory of Ngati Toa Rangatira (see Figure 4.1). (wi is the name given to the 
Maori tribes of Aotearoa). The coastal part of the western Finnmark region is 
approximately the same size as the Marlborough Sounds area, has around the same 
number of salmon farms (see Figure 4.2), and both regions are predominantly rural 
with most inhabitants settled in small towns and urban centers (Honningsvag in 
Norway and Picton in NZ). Whereas the proportion of Maori in the Marlborough 
district is known (13.3 percent in 2020), the proportion of Sami people in Finnmark 
is unknown, as population censuses do not register ethnicity. As a rule, however, 
the coastal areas are inhabited with a minority of Sami, while the inhabitants of the 
inland or “core” areas are predominantly of Sami descent. A majority of 
the municipalities in the Troms and Finnmark County are also part of the Sami 
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Figure 4.1 Overview of case study area and aquaculture locations in New Zealand. Map 
1. Borders of iwi in New Zealand and location of Marlborough Sounds. Map 
2. Locations of shellfish farms and current and declined salmon farms in 
Marlborough Sounds, and names of affected iwi in the area. 


Source: LINZ data service: https://data.linz.govt.nz/ (Accessed March 15, 2021) and Open Street Map. 
Map produced by Camilla Brattland. 
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Figure 4.2 Overview of case study area and aquaculture locations in Norway. Map 1. Location 
of western Finnmark, the Sami Development Area, national salmon fjords and riv- 
ers and aquaculture locations in northern Norway. Map 2. Location of the Stranda 
community, aquaculture locations and cod spawning areas in the Porsanger Fjord 
area. Map 3. Location of the Vedbotn salmon farm, cod spawning areas in Vedbotn/ 
Stranddavuotna and salmon rivers used by the Stranda community. 


Sources: Norwegian Directorate of Fisheries, Norwegian Directorate for Water and Energe (NVE), and 
Statistics Norway. Basemap from Open Street Map and © Kartverket (CC BY 4.0). Map produced by 
Camilla Brattland. 


Development Area, whose inhabitants (whether Sámi or non-Sami) are eligible for 
economic support for livelihood development from the Sami Parliament such as 
funding for fishing vessels. 


Methods and data 


Material for the case studies was predominantly gathered between 2016 and 2020, 
based on a qualitative case study design with field visits to the case study locations 
with known Indigenous controversies over salmon farming, and interviews with 
key actors. The field visits and interviews were preceded by a literature review and 
desktop study of key figures and statistics on Indigenous populations and salmon 
farming in the two regions, as well as by gathering previous research on the topic. 
The same interview guide was used for both contexts in interviews conducted in 
English in New Zealand and Norwegian in Norway. For the Norwegian case, Else 
Grete Broderstad interviewed an industry representative (Lise Bergan, Corporate 
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Affairs Director, Cermaq), while Camilla Brattland interviewed a member of the 
Norwegian Sami Parliament Council, responsible for fisheries and coastal affairs 
(Silje Karine Muotka). Brattland also visited the Finnmark region and the Porsanger 
and Nordkapp municipalities in the summer of 2019, interviewing three local 
inhabitants in the Stranda community, using a map-based biography method to 
document historical land use and the associated nature values. Catherine Howlett 
produced a case study on Maori relations with the aquaculture industry in 
New Zealand, based on fieldwork conducted in the spring of 2018, interviewing 
both involved iwi Maori and representatives of The New Zealand King Salmon Co. 
Ltd. She conducted a total of seven interviews with industry and Maori representa- 
tives. The interviews and field visits in the western Finnmark region and the 
Marlborough region were developed into case narratives (Yin 2012; Bartlett and 
Vavrus 2016) that focus on the involvement of Sámi and Maori in licensing pro- 
cesses. They are not intended as a full documentation of the complexity of multiple 
dimensions of aquaculture development and Indigenous agency in the two regions. 
Statistics and data sets from public authorities relevant to the case studies were col- 
lated for Figures 4.1 and 4.2. The most striking difference between the two con- 
texts is the lack of Sami presence as legal actors in the Finnmark region as opposed 
to the clear recognition of Maori as legal actors in everything from detailed statistics 
to demarcated areas for Maori property ownership. In the next sections, we present 
the case studies of Maori and Sami involvement in aquaculture development. 


Maori marine resource rights context in Aotearoa—-New Zealand 


In global Indigenous rights discourse, Aotearoa-New Zealand is often presented as 
“leading the way” or “setting the agenda” in terms of recognition of Maori rights, 
particularly in relation to resource governance and management (see Bargh 2018). 
In relation to fisheries management, NZ has been twice ranked as the most sus- 
tainable in the world (McCormack 2017, p. 36). This view is not uncontested, 
particularly by Maori scholars, or scholars researching within NZ (see, for example, 
Bell 2018; McCormack 2017). 

Prior to colonization, Maori had developed a sophisticated management system, 
with detailed rules to regulate who could fish for what, where and when, and were 
involved in trade and barter long before British arrival. The general principle was 
that each tribe (iwi) or subtribe (hapu) controlled the waters adjacent to their land, 
areas which were demarcated in detail and where trespassing would be punished 
(Hersoug 2018, p. 104). Thus, all land in NZ was once Maori customary land (held 
by Maori in accordance with tikanga Maori—MaAori laws and customs) (Ruru 2010, 
p. 67). The treaty simply gave the British Crown the right to govern Maori (Ruru 
2010, pp. 5-7). One of the resources seemingly and specifically reserved for Maori 
under the treaty was fisheries (Bargh 2016, p. 2). According to Hersoug (2018, 
p.102), under the treaty, Maori were ensured a guarantee from the British Queen 
that they should keep “the full, exclusive and undisturbed possession of their 
fisheries” —a claim that has never been rescinded in later legislation. 

The Resource Management Act (RMA) of 1991 is the primary legislation 
which governs the establishment of marine farms. Anyone wishing to establish a 
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marine farm must apply for and obtain a resource consent from the appropriate 
regional council or unitary authority. The Maori Commercial Aquaculture Claims 
Settlement Act 2004 (Settlement Act) (amended in 2011) was enacted to provide iwi 
with access to aquaculture space to develop their marine farming interests or obtain 
cash settlements if appropriate. The settlement required the government to provide 
iwi aquaculture organizations with settlement assets representative of twenty percent 
of all new aquaculture management areas created in coastal waters since 1992 and 
twenty percent of any new marine farming space. In addition to economic interests 
(and often in opposition to them), Maori hold traditional ecological knowledge that 
is based on customary rights and cultural traditions that support the multiple values 
carried by coastal marine areas. In particular, their role, duties and rights under the 
principle of Kaitiakitanga—as stewards of the environment—means that they have 
the right not only to participate in management but also manage resources in NZ. 
Kaitiakitanga literally means guardianship and protection. It is a way of managing the 
environment, based on the Maori worldview that humans are not separate, but part 
of the natural world. It is the local version of more internationally recognized tradi- 
tional environmental knowledge and operates locally within communities and 
within specific environments to ensure maintenance and sustainability of the 
resources in that region (McGinnis and Collins 2013, pp. 412-416). In NZ compa- 
nies must consult with communities or reach agreements with the relevant 
Indigenous governance bodies who are in a position to consult with. These are the 
relevant iwi tribal organization and the Te Ohu Kaimoana (TOKM), which was 
established through the Maori Fisheries Act 2004 to act as trustee with responsibil- 
ity for the allocation of Maori Fisheries Settlement assets to iwi. 


Aquaculture industry development in Te Tau Ihu, Marlborough Sounds 


Most of the farmed salmon in NZ is produced in Marlborough Sounds, which has 
the best water conditions for farming. New Zealand accounts for over half of the 
world production of king (or Chinook) salmon (Oncorhynchus tshawytscha) (Ministry 
of Primary Industries [MPI], 2017), which is the only salmon species produced in 
the country. The New Zealand King Salmon Company (NZKS) is the primary 
producer of king salmon (McGinnis and Collins 2013, p. 401) and employs 480 
people in total (as of 2020), whereas less than 140 are registered as employees in the 
agricultural and fisheries sector in the region (Statistics New Zealand 2021). The 
total number of marine farms in NZ is 1,508, whereas salmon farms constitute 
fewer than twenty farms either as salmon-only licenses or licenses that combine 
shellfish, salmon and algae. 

A recent proposal to relocate salmon farms in the Marlborough Sounds pro- 
vides a case study to examine the influences acting upon Maori agency in aquacul- 
ture developments. Marlborough Sounds is a sensitive and unique coastal marine 
area, which covers some 4,000 square kilometers of sounds, islands and peninsulas 
at the South Island’s north-easternmost point (McGinnis and Collins 2013, p. 402). 
It is an area where there have been several conflicts over aquaculture in the past, 
particularly as a result of Maori claims of customary rights to the foreshore and 
seabed in the area (Hersoug 2002). There are eight iwi involved in the negotiations 
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over the current proposal in Te Tau Ihu (Nelson—Marlborough). There are iwi who 
support the proposal and seek employment and income opportunities from aqua- 
culture development in the Marlborough Sounds, hoping to benefit materially 
from the twenty-percent allocation under the Maori Commercial Aquaculture 
Claims Settlement Amendment Act 2011, and there are iwi who resist any salmon 
farming in their traditional waters and feel their knowledge and perspectives are 
marginalized. In October 2011,The New Zealand King Salmon Company applied 
to the Environmental Protection Authority for consent to relocate nine salmon 
farms in the Marlborough Sounds. Eight iwi may claim customary interests where 
the farms were proposed, and thus any expansion would be significant in terms of 
the Treaty of Waitangi (Inns, 2018a; Minister for Primary Industries (MPI) 2017). 
Maori interest in aquaculture is growing in part as a result of claims from Treaty of 
Waitangi Settlements and from growing joint venture agreements. The allocation 
of twenty percent of new aquaculture space under The Maori Commercial 
Aquaculture Claims Settlement Amendment Act in 2011 means Māori are key 
economic stakeholders in the allocation of coastal marine space (McGinnis and 
Collins 2013, pp. 412-416). 

Those iwi opposed to the proposals to relocate the salmon farms have cited 
many reasons for the opposition, including the incompatibility of salmon farms 
with their custodial responsibilities and cultural aspirations: 


They don’t fully understand iwis connection to the waterways and kaitiaki 
that look after those waterways’ deep spiritual connection [the water- 
ways have both a spiritual and a present connection] between iwi and their 
environments—had no respect for other Indigenous people in other areas 
where they have commercialized the treasures of Indigenous people....we 
are opposed to destructive, environmental practices condensed in a small and 
uniquely valued, pristine waterway of which we are kaitiaki. 

(Interview, April 2, 2018b) 


The iwi opposition to the relocation of the salmon farms was rooted in their deeply 
held environmental and cultural knowledge of their lands and sea, and many iwi 
were offended by the treatment of their cultural and environmental knowledge. 
There was explicit reference to the hegemonic discourse of scientific knowledge 
as superior to Indigenous knowledge. This was reflected in comments made by the 
CEO of King Salmon in newspaper articles at the time, which is detailed below. 
Those iwi who were not opposed to the proposal to relocate the salmon farm 
and increase salmon farm production in the Marlborough Sounds—the Te 
Atiawa—argued that they had to be involved in any salmon farming activity on 
that site, since they held a coastal permit for previous aquaculture activities in one 
of the proposed designated areas. In an interview with the Chairperson of Te 
Ātiawa o Te Waka a Maui Trust, the Chairperson stated that Te Atiawa are not 
opposed to developments in their rohe (geographical and spiritually bounded ter- 
ritories and waters) which bring benefits to the people, as long as they are not in 
breach of the kaitiaki for their rohe. He stressed that Te Atiawa have obligations as 
Kaitiakitanga or guardians of their environment and that if business opportunities 
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did not breach those obligations, then he and his iwi were not opposed to engaging 
with business (Interview, April 16, 2018e). According to the Aquaculture 
Stewardship Council (ASC), the Clay Point farm in the Marlborough Sounds is 
certified under the ASC sustainability and labeling program. The farm had no 
complaints from Maori, and the company has a protocol agreement and have 
undertaken consultations with the relevant Indigenous governance bodies in the 
area (ASC 2020b). 

When a panel of environmental experts concerning the relation and expansion 
of salmon farming in the Marlborough Sounds recommended the decision that the 
future for salmon farming must lie in land-based or open-sea farming, NZKS rep- 
resentatives were adamant that the Crown would “bend over backwards to accom- 
modate iwi” and clearly believed that in NZ the Crown acts primarily in the 
interests of iwi and does not give any preferential treatment to the industry. 

The iwi of Ngati Kuia has had a long historical association with the waters 
of the Marlborough Sounds and have some of the oldest known oral traditions 
and histories of Maori. Several submissions were made to the environmental 
experts’ panel by members of this iwi, including Maori historian Peter Meihana, 
and Raymond Smith. Meihana explained that while critical European thinking 
may regard some Maori oral traditions as mingling time and myth, from the 
Maori point of view they are oral accounts sustaining the whole Māori system 
of iwi or hapu (Maori term for clan or descent groups). Iwi are made up of sev- 
eral hapu customary entitlements, responsibilities and obligations. Meihana 
expressed the oral traditions as setting the responsibilities and obligations for 
hapu (MPI 2017, p. 57). Meihana is worth quoting at length from his submission 
to the panel for the insights he provides regarding the treatment of Maori 
knowledge and oral traditions: 


Before proceeding it is important to consider that since the advent of British 
colonization, Maori oral tradition and the intellectual whakapapa that under- 
pins and orders those traditions, that is to say whakapapa, have been subjected to 
European analysis. The impact of such analyses on Maori has been profound. 
Oral traditions were constructed within a particular spatial and temporal con- 
text. To separate space and time, the characteristic of western approaches to 
the past produces a history. To subject oral tradition to such treatment con- 
signs it to the realms of myth and therefore without legitimacy. This has, of 
course, been central to colonization here and overseas. In New Zealand the 
taking of land was nearly always proceeded with attempts at undermining 
Maori views of reality. Consequently those peoples were deemed irrational 
without reason and could therefore be justifiably dispossessed. 

(Meihana 2017, pp. 27—28) 


He offers an overview of Whakapapa in his submission, stating that this is not sim- 
ply a family tree of vertical and horizontal familial relationships. Whakapapa is a 
system of knowledge, an epistemology that can explain the world around us and 
legitimates rights to resources (Meihana 2017). Raymond Smith of Nagti Kuia iwi 
also made a presentation/submission to the panel and offered the following 
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insightful statement on the epistemological challenges inherent in many contesta- 
tions concerning resource developments such as this aquaculture proposal: 


We try and understand science, it’s really hard and I think I’ve seen some of the 
looks on your faces when I hear some of the science with all the technical data 
that flows through that in a totally different language, we have to understand. 
So there’s three languages that we’re trying to understand here: English, Maori 
and science. So our matauranga, our Indigenous matauranga is a science. 


(Smith 2017, p. 30) 


He went on to argue the proposal was contrary to the cultural aspirations of Ngati 
Kuia and concluded his submission with a plea to the panel “to look through our 
cultural lens, ... to feel our cultural connection and our obligation to take your 
decision into the future as kaitiaki of our rohe, our history and our culture (Smith 
2017, p. 32). 

Ngati Kuia presenters argued that the oral accounts of their relationship and 
Kaitiakitanga role with their rohe were often discounted by Europeans, who tend to 
dismiss the oral traditions as myths or as recent convenient constructs (MPI 2017, 
p. 57). The presenters asserted that the CEO of NZKS’s Grant Rosewarne caused 
great offense to many Ngati Kuia by questioning their belief in the “white dolphin” 
Kaikaiawaro, a key aspect of Ngati Kuia identity and kataiaki or guardian of the area, 
inferring it was a recent convenient construct. Rosewarne publicly challenged the 
integrity of their knowledge in a media interview: “I doubt whether a majority hold 
that belief about the white dolphin Kaikaiawaro” (McPhee 2017). Thus, in this case 
study on how the Crown mediates the Maori-business relationship, who it privileges 
and who it subjugates, the views of some Maori and business are diametrically opposed. 


Sami marine resource rights context in Norway 


The existence of Sami historical fishing rights was documented by a government- 
appointed expert committee in 2006 tasked with investigating the rights of the 
Sami and others to saltwater fishing outside Finnmark. Based on international law, 
the committee unanimously concluded that sea Sami fishing rights exist, enjoyed by 
both Sami and non-Sami in Finnmark (Smith 2014, p. 5). Still, Sami historical fish- 
ing and marine resource rights remain unrecognized by the Norwegian govern- 
ment. However, rights claims pertaining to delimited sea areas may be raised to the 
Finnmark Commission, which is responsible for documenting property ownership 
in the Finnmark region under the Finnmark Act (2005). The Marine Resource Act 
recognizes that due concern shall be paid to Sami use of marine resources and to 
Sami communities upon allocation of quotas and other management measures 
(Marine Resource Act (2009), § 11, final section). This does not, however, include 
aquaculture allocation licenses, which are governed by the Aquaculture Act (2006). 

The most important legal instrument for the Sámi on aquaculture licensing is 
the role of the Sámi Parliament in municipal coastal zone planning. The Planning 
and Building Act (2008) obligates planning authorities to “protect the natural 
basis for Sami culture, economic activity and social life” and grants the Sami 
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Parliament the authority to file formal objections to new plans “in respect of 
issues that are of significant importance to Sami culture or the conduct of com- 
mercial activities.’ Municipalities are obliged to address such objections, usually 
by modification of the plan in agreement with the Sami Parliament. Impacts on 
the natural basis of Sami culture and for coastal Sámi communities are among the 
issues to be assessed for each proposed location. Coastal zone planning under the 
Planning and Building Act is an important governance instrument to avoid or 
minimize conflicts over allocation of marine space to aquaculture. This is achieved 
by informed decisions, stakeholder participation and transparency (Hersoug and 
Johnsen 2012). Municipal authorities are required to plan in and around these sea 
areas before any allocation of aquaculture sites can take place. Suitable areas for 
salmon farming must be specified and mapped in the planning processes, which 
involves input from several government agencies and stakeholders. When a plan is 
approved by the municipal and regional authorities, aquaculture companies are 
not granted ownership to a site, but are allowed to pursue their operations pro- 
vided they have a license, which is allocated for a specified period. The license can 
be withdrawn by the authorities and the sites can also be shut down upon out- 
breaks of disease. 

The right to be consulted as another instrument on matters pertaining to the 
Sami, is instituted in the Consultation Agreement (2005) between the Sami 
Parliament and the Norwegian state based on Norway’s ratification of the 
International Labour Organization’s Indigenous and Tribal Peoples Convention 
no. 169 (ILO 169).The agreement gives the Sámi Parliament the right to be con- 
sulted in all relevant matters and is the core tool of interactions on central policies, 
including resource and fisheries management, with the Norwegian government 
and its ministries, directorates and other subordinate state agencies or activities 
(Procedures for consultations, point 2). However, the Norwegian National Human 
Rights Institution (NIM 2016) has noted that these arrangements are not sufficient 
to fulfill Norway’s human rights obligations toward the Sami in the marine resource 
rights field. Importantly, local communities do not have the same right as the Sami 
Parliament to be consulted on issues that pertain to Sámi culture or livelihoods. 
This leaves a gap in the system which depends on the agency of local communities 
to raise issues with multiple authorities. A bill proposed in 2018, to make the right 
to consultations statutory by amending the Sami Act, was adopted in June 2021. 
Municipalities and county municipalities are obliged to consult with Sami com- 
munities on issues affecting them. A natural starting point at the municipal level 
will be to consider how local Sami interests judge the need for consultations. An 
obligation to consult can, for instance, apply to allocation of aquaculture licenses if 
the measures impact sea Sámi communities and interests (Draft resolution and bill 
2020-2021, p. 108). In the next section on the case study, the current consultation 
gap is dealt with as one of several factors influencing the agency of the Sami in 
aquaculture development at the local level. 


Aquaculture industry development in Sámi areas 


Around the turn of the twenty-first century, the environmental effects of salmon 
farming were not on the agenda as much as the material benefits and employment 
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opportunities that the farming brought for rural communities in coastal northern 
Norway. Sami politicians argued that Sámi should have aquaculture licenses allo- 
cated to their territories for them to benefit from the industry. In an exceptional 
case, two licenses were allocated to the Lule Sami community of Tysfjord to sup- 
port the material basis for Sami culture in the area through fish farming. The 
licenses were owned by local Sami, but were later sold to larger aquaculture com- 
panies (Evjen 2014; Sandersen 2017). This was the only case of something like 
Maori ownership in the Sami context, where local ownership was intended to 
increase Sámi employment and welfare. Since the Norwegian government aban- 
doned priority for local ownership and distribution of licenses to rural and north- 
ern districts as governance instruments in the 1990s (Hovland 2014), there has 
been no special aquaculture development policy for Sami areas. 

With increasing global ownership and awareness of environmental impacts on 
the marine environment and genetic pollution of wild salmon species, the latter 
years have seen an increase in conflicts between small-scale fisheries and aquacul- 
ture locations in coastal Sami areas. The Sami Parliament argues that salmon farm- 
ing impacts Sami communities negatively in terms of direct environmental impacts 
on wild Atlantic salmon stocks and on marine species, which again affects the natu- 
ral basis for Sami culture and livelihoods. 

Aquaculture policy is an area where the Sami Parliament has little agency rela- 
tive to its rather active role in national marine fisheries management, such as on the 
issue of cod quota allocations. The general attitude from the authorities seems to 
be that since Sami did not subsist from aquaculture traditionally, there is no reason 
to consult on it as a relevant issue. A member of the Sámi Parliamentary Council 
argues that the Ministry of Trade, Industry and Fisheries has systematically rejected 
repeated requests to consult on national aquaculture development policies 
(Interview, June 25, 2018c). Among the development policies were the criteria for 
where and how much the industry should be allowed to grow in the different 
Norwegian regions (the so-called fivefold growth policy). Without real participa- 
tion in ocean policy decision-making, the remaining important governance instru- 
ments in which the Sami Parliament and local communities can participate are 
thus the Aquaculture Act and related instruments (Brattland 2013), the municipal 
and regional coastal zone planning processes, and sustainability principles for the 
industry at large, such as the ASC criteria. 

In an interview, we asked a Cermaq representative where this major salmon 
farming company could encounter Sámi interests in marine areas. The reply: in 
cases between fish farming locations and reindeer migration routes crossing inlets, 
and in the placement of salmon abattoirs. Compared to Canada, where the situa- 
tion is more conflictual and where the company also has Protocol Agreements 
with First Nations, the conflict level in Norway is considered lower due to the 
planning regime, which contributes to preventing conflicts. The company relates 
to communal plans and has clear rules of operations. Prior to drawing up a license 
application, the case must be properly documented and, in that context, potential 
conflicts with Sami interests can be mapped (Interview, May 25, 2018a). According 
to the Sami Parliament there is, however, no systematic mapping of coastal Sami 
interests in fishing areas, nor is there an agreed-upon policy for protection of Sami 
interests in aquaculture cases. 
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Salmon farm licensing in Porsanger Fjord, western Finnmark 


A relevant example of how the lack of a coherent aquaculture policy for Sami areas 
affects Sami agency is the licensing process for the Vedbotn location in western 
Finnmark. In the Finnmark region, around 600 persons were employed in the 
salmon aquaculture industry in 2019. This is less than half of the 1,425 active fish- 
ers who owned fishing vessels in the same year. Around 120,000 tons of farmed 
salmon were sold from 106 farms located mostly in the southern part of the region. 
All of the coastal Finnmark district is recognized as a coastal Sámi settlement area 
(Marine Resource Act 2009, § 21), and the Porsanger Fjord area is home to Sami 
settlements who have subsisted from marine resources long before the coast was 
settled by Norwegians (Brattland and Nilsen, 2011), and whose inhabitants also 
participate in commercial marine fishery (Brattland 2013; Broderstad and Eythórsson 
2014). The Vedbotn location is placed close to the border between the Porsanger 
and Nordkapp municipalities, which have opposing views on aquaculture develop- 
ment. Whereas the Porsanger municipality hosts a national salmon fjord (see Map 
1, Figure 4.2) with restrictions on the establishment of salmon farms due to the 
impacts of sea lice on wild salmon, the Nordkapp municipality is a historical center 
for fisheries industry development, which also includes aquaculture development. 
When the Nordkapp municipality board decided to approve Grieg Seafood’s 
application to establish a salmon farm in Vedbotn, the inhabitants of the adjacent 
settlement of Stranda were taken by surprise. The settlements close to the location 
consist of a small number of families who have resided in the area for generations 
and some of whom still subsist from a combination of small-scale fisheries and 
other occupations (or are retired), and it constitutes a “second home” to many who 
are settled in the nearby larger towns of Honningsvag and Alta. 

In dialogues with Grieg Seafood and the Sami Parliament, the residents raised 
unresolved private rights to the area, as well as consequences for coastal Sami cul- 
tural survival in general. The issue of environmental influence from sea lice and 
pollution from the fish farm on coastal cod spawning grounds and adjacent wild 
salmon rivers (see Map 3, Figure 4.2) were brought up by the locals as well as by 
the Directorate for Fisheries and the county governor. Complaints and protests 
from the community led to a complicated licensing process, which ended in a 
decision by the Directorate of Fisheries to have the farm removed due to the lack 
of investigations into the implications of the establishment for Sámi culture and 
livelihoods (Eythórsson et al. 2019). Grieg Seafood argued that supporting the 
industry also supported a living and thriving coastal Sami culture, referring to 
employment contributions, personal incomes and tax revenues to municipalities. 
Sami employees at Grieg Seafood facilities also supported the development, mak- 
ing the argument that aquaculture and traditional fisheries can co-exist and that 
coastal Sami communities should work together with the industry to ensure its 
sustainability. The fact that seven Sámi were employed at the facility, while only 
two to three inhabitants were registered as permanently settled in the area, were 
among the factors mentioned in a review of the decision by Rogaland County. 
The county was engaged to do the review, since Finnmark County owned an 
educational license at the site, and concluded with a decision to uphold the approval 
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of the license (Rogaland fylkeskommune 2019). The location was also certified as 
“sustainable” under the Aquaculture Stewardship Council Salmon Standard (ASC 
2020a) (as of May 26, 2019). The leader of a local Sami resource center in the 
Porsanger area strongly criticized Grieg Seafood’s use of the fact that Sami were 
employed at the site as evidence of how aquaculture strengthens the material basis 
for Sami culture in the area. In his perspective, the case was rather about the extent 
to which the site destroyed the livelihoods of Sami fishers and impacted the natural 
basis for Sami culture in the long term (Hansen 2019). 

When the Vedbotn fish farm was established, the local inhabitants expressed dis- 
appointment in the Sami Parliament’s lack of ability to stop the fish farm licensing 
process. As the Sami Parliament had previously been able to stop the installation of 
a fish farm in a comparable case (see Brattland and Eythorsson 2016), there were 
expectations that the Sami people’s own organ would speak on their behalf in the 
Vedbotn location licensing process. The Sami Parliament had, however, not objected 
to the coastal zone plan when it was treated by the municipality board, because they 
did not have sufficient knowledge about the impacts of the planned location at the 
appropriate point in the planning process in order to intervene (Interview, June 25, 
2018c). The Sami Parliament made two formal complaints to the Directorate of 
Fisheries, upon which the site was unapproved in the first instance. After the 
Rogaland County’s decision to continue the operation, the Sami Parliament made 
the second complaint. The site continues to be controversial, while Grieg Seafood 
has continued to make efforts to improve relations with the local population in the 
area. This case is not exceptional as the Sami Parliament is involved with around 30 
to 40 aquaculture licensing processes every year, where some end up in conflicts 
with other sector authorities. As in the case of Vedbotn, this is often due to the lack 
of knowledge and criteria for what constitutes a serious enough impact on Sami 
culture to weigh up for the economic benefits to the municipality at large. 


Structural and discursive influences on Indigenous agency 


The two cases we have narrated, although different in most aspects, both raise some 
commonalities that we identify as relevant factors influencing Indigenous agency 
as an aspect of equity in ocean governance. The structural factors that we see at the 
institutional level are first and foremost the lack of Indigenous rights recognition 
in the Norwegian case which constrains Sami agency as compared to the Māori. 
Other factors are unequal access to resources, information and expertise which, in 
the case of Norway, leads to a lack of capacity to safeguard local actors. In the case 
of Aotearoa—New Zealand, the power dynamics inherent in the allocation of com- 
mercial space is more apparent as an outcome of the structural reality of the 
twenty-percent marine space allocation policy. Two discursive factors were identi- 
fied as important in both cases at local and regional levels, namely the constraints 
set by discourses on development or protection of Indigenous rights, and percep- 
tions of Sámi and Maori presence and connection to marine resources, which 
determine what is deemed as relevant knowledge in aquaculture development. In 
the NZ case, the issue of how Indigenous knowledge is dealt with in aquaculture 
licensing processes was more prominent than in the Norwegian case. 
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The lacking recognition of Sami property rights and a consultation regime which 
recognizes the right of a larger group of Sami inhabitants to be consulted on local 
development issues is a serious legal constraint on local Indigenous agency in 
Norway. This limitation is about to be addressed in the revised Sami Act. In the 
Vedbotn case, the Sami Parliament played a minor role, which illustrates how the 
lack of a legal structure makes communities dependent on the capacity of the Sami 
Parliament to argue their case in licensing processes. This becomes especially evi- 
dent compared to the strong role of the iwi in New Zealand and other Indigenous 
groups who have had their territorial rights recognized. Without the local inhabit- 
ants’ complaints in Vedbotn, there is a possibility that Grieg Seafood had not noted 
any Indigenous presence in their application for sustainability certification to the 
Aquaculture Stewardship Council. 

As both Grieg Seafood and Cermaq operate under the Norwegian coastal zone 
planning system, where local authorities have a key role in the licensing process, 
they do not have any obligations to consult with local communities directly. The 
ASC Salmon Standards, however, require a proactive consultation process, which is 
more than the Norwegian legislation requires. In both case study areas, salmon fish 
farms were certified by the ASC under the Salmon Standard. The ASC is an inde- 
pendent, non-profit organization that manages the certification and labeling pro- 
gram for responsible aquaculture. Consultation and dialogue between the industry 
and Indigenous peoples is a key requirement under criterion 7.2 for environmental 
sustainability and social responsibility, which pertains particularly to Indigenous 
peoples and local communities (Aquaculture Stewardship Council 2019). Thus, 
the ASC Salmon Standard criteria on local population and Indigenous peoples can 
be seen as an example of an enabling global structure which can enhance Indigenous 
agency at the local level given an awareness of Indigenous presence. Furthermore, 
the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) 
and the ILO 169 oblige the state to consult with Indigenous peoples. These serve 
to enable the Sami Parliament as an Indigenous political institution in Norway, but 
the lack of implementation of those rights at the local level leaves Sámi communi- 
ties with less power to act than the Māori. 

In Aotearoa—New Zealand, a structural constraint that impinges upon Indigenous 
agency is the power afforded to local councils under the Resource Management Act 
(RMA) of 1991. As mentioned previously, the RMA is the primary legislation 
which governs the establishment of marine farms. Any person, either Maori or 
Pakeha a white (non Maori) New Zealander, wishing to establish a marine farm 
must apply for and obtain a resource consent from the appropriate regional council 
or unitary authority. While Maori are allocated twenty percent of any new aquacul- 
ture space, as stipulated in the Maori Commercial Aquaculture Claims Settlement 
Amendment Act 2011, the ultimate decision-making power as to whether any new 
aquaculture spaces will be approved is held by the local council authority. 

As the Sami Parliament does not consult directly with fish farming companies 
and the Indigenous territorial marine rights of the Sámi have not been recognized, 
it is unclear to what extent companies operating in Norway are obliged to consult 
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directly with local communities. As noted by Eythórsson et al. (2019), the munici- 
pal planning process in Norway both enables and constrains Sami influence on fish 
farming, because objections by the Sami Parliament are not a veto on a plan but 
have led to instances where fish farm location plans have been stopped (Brattland 
and Eythorsson 2016). The Sami Parliament does not as a rule engage directly or 
consult with industry, as the Consultation Agreement (2005) is with the state 
authorities that regulate the activities of the industry. The Sami Parliament can, 
however, based on the Planning and Building Act (2008), file formal objections to 
plans when they are sent out on hearings, although they have limited authority 
once the local municipality boards approve a plan. 


Access to resources, information and expertise 


Resource governance processes tend to favor the agency of those actors who have 
greater access to financial and technical resources and access to expertise and infor- 
mation, as in the case of Vedbotn. The Sami Parliament’s planning department has 
limited capacity to investigate each individual case, and there is no comprehensive 
database on Sámi marine usage and local Sami interests that are potentially in con- 
flict with salmon farming. In general, the assessment stage in the planning process 
is the best window of opportunity for Sami fishers, communities and associations 
to influence decisions about aquaculture sites, also indicated in the Cermaq inter- 
view. However, Sami marine interests span a large area to cover for the Sami 
Parliament, reaching from the Lofoten archipelago and Tysfjord in the south to the 
Russian border in the east. A major constraint on the Sami Parliament’s agency is 
thus the lack of a comprehensive knowledge basis for their actions and lack of 
formalized contact with defined Sami stakeholders. Another issue is timing. If the 
Sami Parliament does not have access to the appropriate knowledge on Sami inter- 
ests early in the planning process, this will have repercussions for the duration of 
the case. 

In Aotearoa—New Zealand there is a perception that salmon farming is environ- 
mentally harmful, and many local councils are opposed to new aquaculture devel- 
opments in their regions. This perception of, and resistance to, salmon farming 
means that the agency of those Maori peoples who are not opposed to salmon 
farming and wish to participate in salmon farming opportunities through their 
twenty-percent allocation of aquaculture space is subject to the local council 
decision-making authority. The case of salmon farming in Marlborough Sounds 
was so contentious that an independent expert panel was appointed to assess the 
environmental and social impacts of any increased salmon farming in the region. 
They eventually found that the future for salmon farming lay in offshore ventures 
and was not appropriate for the Marlborough Sounds. Their finding flew in the 
face of the fact that new leases would be reallocating previous leases in more envi- 
ronmentally appropriate areas, which would have reduced the environmental 
impact even further, something NZKS were determined needed to be heard. 

Yet despite this apparent structural constraint via the national legislative require- 
ment that Maori are allocated twenty percent of all new aquaculture space, they 
can either partner in new developments or obtain cash settlements. Thus, the 
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agency of those Maori who seek to participate in the economic opportunities 
presented by aquaculture developments may be seen to be privileged in this 
instance. While there are many scholars, such as the anthropologist Fiona 
McCormack (2017), who see this twenty-percent allocation as a neoliberal tool to 
encompass Maori in neoliberal opportunities, this is an entitlement for Indigenous 
peoples that is not legislated in Norway (although there are compensatory schemes 
such as an aquaculture fund to coastal municipalities). This legislative reality also 
ensures that Maori concerns will be addressed in decision-making processes as they 
are in fact a partner in any new aquaculture opportunity. Māori see the Treaty of 
Waitangi ensuring the acknowledgment of their partnership with the Crown in all 
future aquaculture developments. Their agency is therefore influenced by this leg- 
islated opportunity to gain materially from aquaculture development. Thus, there 
are legislative mechanisms at the local and the national level in NZ where Maori 
agency in aquaculture development has both constrained and enabled Maori. 


Environmental protection and Indigenous development discourses 


In Aotearoa—New Zealand there are several discourses that influence Maori agency 
in aquaculture developments. The discourse of salmon farming as intrinsically 
environmentally harmful influences local council decision-making processes, as 
many regional councils do not want this “problem” in their backyard. These local 
and regional councils are often if not always dominated by other (non-Maori) 
groups, marginalizing the Maori input into regional land and marine use decision- 
making processes. At the same time, for those Maori who seek to realize their 
mandated twenty-percent allocation by participating in salmon farming, this dis- 
cursive trope can constrain their opportunities to participate in marine economic 
opportunities in their tribal regions. The reality that salmon farming practices in 
NZ are judged as the best in the world has little or no impact against this dominant 
discourse of salmon farming as environmentally harmful. Many of the interviewed 
Maori who were against the new aquaculture leases that would result from any 
relocation of existing farms in the Marlborough Sounds, cited the environmental 
unsustainability of salmon farming as incompatible with their tribal and cultural 
obligations and as their reason for refusing to approve any new leases. 

Thus, this discourse of salmon farming as inherently environmentally negative 
constrains the agency of those Maori who wish to become economic players in the 
aquaculture industry and enables the agency of those Maori who oppose salmon 
farming. When distilling negative outcomes from aquaculture development, we 
identified a potential for community conflict. There are always opposing views in 
resource development opportunities, and those Maori who are not inclined to 
obtain material benefits from aquaculture developments, because of their percep- 
tion that they are incompatible with their cultural and custodial obligations, are 
forced to defend their epistemological and cultural systems to the dominant cul- 
tural authorities and industry, when they oppose new aquaculture developments in 
their traditional marine spaces. Many of the same developments are true for Sami 
areas. However, in comparative terms with Norway, Māori have a much stronger 
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legislative basis for the incorporation of their epistemologies and cultural values in 
future salmon farming developments. This is not the case in Norway. 

In the case of New Zealand, aquaculture is not as dominant in terms of marine 
development opportunities as in coastal Norway. Coastal Norway is characterized 
by conflicts between economic development and environmental protection, which 
are enhanced in areas affected by rural flight (Nilsen 2014). A salient discourse in 
the planning processes is thus the tension between the protection of the material 
basis for culture and developing an area. 

At the local level, Sami who are employed in the aquaculture industry will 
not have the same opportunity as the Māori to realize economic benefits from 
Indigenous ownership in the sector. In the Vedbotn case, those few Sami who 
argued for development were met with opposition from local and Sami politicians, 
and it is difficult for Sámi politicians with an environmental protectionist stance to 
gain votes in key constituencies with a pro-development discourse. The general 
lack of recognition of the importance of Sami culture and livelihoods leads to the 
potential for community conflict between municipal pro-development govern- 
ments and coastal Sami communities where fish farms are located, such as in the 
case of Vedbotn. The development discourse thus constrains Sámi political agency 
in the sense that it already makes it difficult for Sami actors to have a meaningful 
role in aquaculture development other than being against it. 


Discursive formation of relevant knowledge and claims 


Discursive factors can determine what knowledge and what political claims are seen 
as possible or legitimate; they can determine who can make authoritative claims to 
hold such knowledge or make those political claims (Reimerson 2016). The most 
striking discursive influence in the Norwegian case is the lack of awareness among 
both public and private actors of what constitutes relevant Sámi interests in the 
coastal zone at the national, regional and local level. There is also no recognition of 
Sami as development actors in the industry, which is recognized for the Maori. As 
the coastal zone planning system operates based on public knowledge, the lack of 
awareness is both a discursive and an institutional influence on agency. 

This shapes what is perceived as relevant knowledge to be assessed in consulta- 
tions between the Sami Parliament and the Norwegian government. The Sami 
Parliament experiences a lack of government willingness to consult on aquaculture 
policy issues, and a lack of awareness of the impacts of aquaculture on the material 
basis for Sámi culture. The lack of awareness of what constitutes legitimate Sami 
interests is also confirmed by the regional and municipal planning authorities 
(Eythórsson et al. 2019). At the municipality level, we also need to ask to what 
extent local politicians and local branches of the aquaculture companies recognize 
or silence awareness of Sámi presence. 

The privileging of scientific knowledge over Maori knowledge affects Maori 
agency in aquaculture development in Aotearoa—New Zealand. In this NZ case 
study, Maori representatives drew on their traditional knowledge to oppose NZKS’ 
application for the aquaculture leases. Their role, duties and rights under the prin- 
ciple of Kaitiakitanga—to act as guardians of the environment—came to the fore in 
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this case study and also underpinned the concerns and submissions made to the 
panel by the majority of iwi in the region, including Ngati Kuia, Ngati Koata, 
Ngati Toa and Ngati Apa, which resisted the expansion and relocation of salmon 
farming in their rohe. 

Thus, in the NZ case, a discourse that is often evident in many resource 
decision-making processes involving Indigenous peoples, the discourse of scientific 
knowledge as somehow superior to Maori knowledge was evident in the decision- 
making processes for salmon farming in the Marlborough Sounds. That the CEO 
of NZKS questioned the integrity of this traditional knowledge is also familiar in 
many resource decision-making processes on Indigenous lands and waters. This 
discourse privileges one knowledge system over another, the scientific over the 
Indigenous knowledge system, and ultimately favors the agency of those who have 
greater access to both scientific knowledge and resources. 


Conclusion 


We started this chapter by asking how Indigenous agencies are influenced by struc- 
tural and discursive factors in the two different contexts of northern Norway and 
Aotearoa—New Zealand, and how Indigenous power to act for equity can be 
strengthened. 

Starting with the legal factors, the process of consultation and participation in 
aquaculture licensing differs greatly between Norway and NZ. In essence, the legal 
recognition of local Indigenous governance institutions such as the iwi in 
New Zealand clearly enhances Indigenous agency to enter into consultations with 
and participate in aquaculture development initiatives. In NZ, the local iwi are the 
natural and relevant consultation partners for the industry and state agencies alike, 
while the lack of a right to consult for local communities makes this unclear in the 
Norwegian case. Our case studies also illuminate the importance of local agency in 
aquaculture development. The lack of state recognition of Sami presence and inter- 
ests in the coastal zone seriously hinders Sámi agency in aquaculture development 
both locally and more broadly. Even though transnational aquaculture companies 
do not have direct human rights obligations under international law, they may play 
important roles as drivers of equity through certification and compensatory schemes. 
Greater attention to both human rights and the environment by legislators, com- 
bined with improved corporate reporting and increased transparency in global sup- 
ply chains, is incentivizing corporations to operate responsibly (Folke et al. 2019). 

The principles set by global standards such as the UN Global Compact and 
international expectations of private businesses to adhere to the duty to consult 
and have agreements with Indigenous local communities influence Indigenous 
agency in cases where these are implemented successfully. Examples include the 
ASC Salmon Standard and the recognition of Maori rights in the New Zealand 
governance system, which serve to strengthen Indigenous agency. However, as 
noted above, this can constrain the agency of pro-development Maori individuals 
and organizations. Thus, there should be a greater recognition at the local level (in 
the Resource Management Act) of Maori rights to engage with aquaculture devel- 
opments if they do wish to have economic opportunities. The role of the Sami 
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Parliament as a “watchdog” on all municipal plans holds the potential to strengthen 
Indigenous local agency in Norway, but as noted in the interview with the Sami 
Parliament, there is a clear need to recognize the right of local communities to 
consult on issues that affect Sami interests and livelihoods. Structural constraints 
such as access to resources, information and expertise play a bigger role for small, 
remote, rural Indigenous communities than for larger Indigenous communities in 
more populated areas. Despite drawbacks, the Maori experiences with the twenty- 
percent share arrangement could serve as inspiration for the Norwegian discussion 
on how redistribution of the aquaculture fund to municipalities with aquaculture 
activities could consolidate Sami agency. 

A possible factor that could enhance Indigenous agency is the method by which 
farms are approved as sustainable. Social responsibility makes up only a minority of 
the total criteria on which farms are audited as sustainable by the ASC. Instead of 
weighting social responsibility criteria as a part of the total, an alternative approach 
could be to give equal weight to both social and environmental criteria to achieve 
social equity. Including social equity in sustainability assessments could strengthen 
Indigenous agency and enhance the sustainability of the ocean economy globally 
(Osterblom et al. 2020). The broader governance situation also needs to be con- 
sidered, such as the lack of consultations with the Sámi Parliament on national 
aquaculture policies in Norway. In the case of New Zealand, there were no com- 
plaints in the particular ASC licensing process for the Clay Point farm, but numer- 
ous complaints on the planning of aquaculture in Marlborough Sounds in general 
(ASC 2020b). This points to a need for broader assessments of Indigenous agency 
not only at the farm site level but also including how social responsibility is dealt 
with at the related governance levels associated with the farm licensing process. 

In both cases, development discourses tend to constrain rather than enable 
Indigenous agency. The arguments of those who are against development are trapped 
in a structure that makes it difficult to compete with the weight of economic develop- 
ment against the “light” weight of social responsibility and marine resource rights. 
Following Howlett’s (2010) argument that discursive formations constrain Indigenous 
agency in certain ways, the discursive framing of development as exclusively non- 
Indigenous may constrain Indigenous peoples’ agency in ways that make it more dif- 
ficult to be both Indigenous and development-oriented at the same time. While the 
natural role of the Maori marine resource rights acts to enable knowledge and 
recognition of Maori as players in the aquaculture sector in New Zealand, the lack 
of knowledge and outright ignorance at many levels in the Norwegian case is a 
serious constraint on Sami agency both in the local communities and more broadly. 
The Maori agency, however, extends only to a certain level, as Indigenous knowl- 
edge is still disputed as a valid knowledge basis in aquaculture licensing processes. 
Greater acceptance and recognition of Indigenous knowledge as a legitimate system 
of knowledge would enhance Indigenous agency in both cases. 

Summing up, our discussion leads us to conclude that Indigenous agencies are 
more constrained than enabled by structural and discursive factors impinging upon 
aquaculture development in Indigenous marine territories. This serves to heighten 
the ongoing critique of unsustainable neoliberal forms of development. What could 
be done to strengthen Indigenous agency and increase the sustainability of 
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industrial development projects? We do not support capacity and agency by telling 
Indigenous youngsters that they cannot take on that work in a mine or on a fish 
farm because it does not support Indigenous life projects (Blaser et al. 2004). 
Neither do we support Indigenous agency by not providing a realistic alternative. 
For those who are pro development, few resources are available for discussing 
development on Indigenous terms, or even for discussing how aquaculture could 
contribute to the well-being of not only Indigenous communities, but of nature 
and the planet. As ocean-based developments particularly affect coastal communi- 
ties, the capacity of those communities to negotiate benefits from ocean develop- 
ment may be key to their existence. The ability to benefit from ocean resources, 
however, requires equality of opportunity, which again is provided by human, 
social, financial and physical assets (Sen 1992; Nussbaum 2011; Bennett et al. 2018). 

We propose that states and private actors take a more proactive role in their 
dealings with Indigenous—industry relations and incorporate Indigenous develop- 
ment agendas into their practices. This entails going beyond defining the outcome 
of development in terms of economic benefits such as employment or measuring 
Indigenous agency as the power to stop development only. Rather, we encourage 
Indigenous participation at the stage where policies and priorities are formed. 
What would a salmon farming operation based on Indigenous values and priorities 
look like? What would be the priorities formulated by Indigenous actors in deter- 
mining the sustainability of multinational companies? Allowing space for having 
questions such as these discussed and included, if not answered, would in our opin- 
ion enhance Indigenous agency as the power to act and participate meaningfully 
in aquaculture development. As this chapter has illustrated, the Maori are already a 
step ahead in participating in development at the national level, while the right to 
be consulted is still in the making for Sami communities. 
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5 Indigenous agency through 
normative contestation 


Defining the scope of free, prior and 
informed consent in the Russian North 


Marina Peeters Goloviznina 


Introduction 


In March 2014, Almazy Anabara, a subdivision of ALROSA, the world leader in 
diamond mining, obtained a license in the Olenek Evenks county, the Republic of 
Sakha (Yakutia) RS (Ya). Neither the local district (ulus) administration nor the resi- 
dents of the village of Zhilinda were informed about the planned mining. Zhilinda, 
in which the vast majority of the population are Evenks, has the status of a territory 
of traditional nature use (T'TNU), which grants its Indigenous residents a right similar 
to free, prior and informed consent (FPIC) or svobodnoye, predvaritel’noye i osoznan- 
noye soglasiye. The community gave the company its consent only for three of the 
four proposed mining sites. The locals protested mining on the Malaya Kuonapka 
River, a sacred place for Evenks and the only source of drinking water and fish. The 
ulus administration summoned the federal Agency for Subsoil Use to arbitration and 
demanded them to cancel the results of the auctions at Malaya Kuonapka for violat- 
ing Indigenous peoples’ rights under the TTNU law for FPIC. Despite the public 
outcry, the arbitration found no violation of the Evenks’ right to FPIC. 

Free, prior and informed consent was outlined in the Indigenous and Tribal 
Peoples Convention No. 169 (ILO Convention 169) and fully introduced by the 
UN Declaration on the Rights of Indigenous Peoples (UNDRIP) as a specific 
Indigenous peoples’ right to self-determine through meaningful consultation on 
how a project may affect them or their territories. Over the past decades, FPIC has 
become a global normative umbrella principle with growing yet contested recog- 
nition among governments and corporations to secure Indigenous peoples’ rights 
in an extractive context. Free, prior and informed consent is still an evolving inter- 
national norm: its normative status is not clear enough, and its procedural imple- 
mentation is controversial (Heinämäki, 2020, p. 335). 

While the Russian Indigenous representatives and diplomats took an active role 
in the work on the UNDRIP, Russia has refrained from endorsing the declaration 
and has not ratified ILO 169. The above legal case history from the RS (Ya) FPIC 
shows that it has found its way into deliberations on the Russian ground. It also 
demonstrates how FPIC performs in the RS (Ya) and how Indigenous peoples 
strive to use this international tool to defend their rights regarding local mining. 

Scholars have recently begun to delve deeper into studying international (soft) 
regulations in the Russian extraction context, recognizing their growing importance 
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and use over the past decade (Novikova and Wilson, 2017). Some studies show how 
engagement with global markets (supply chains, funding) and adherence to interna- 
tional corporate regulations have changed companies’ conduct toward Indigenous 
peoples at the local level (Stammler and Wilson, 2006; Tulaeva et al., 2019). Others 
have taken a bottom-up approach to examine how the development of international 
regulations, globalization and the growth of Indigenous activism and information 
technologies have affected Indigenous peoples’ participation in and control over 
resource development (Tysiachniouk et al., 2018). 

Research findings on these issues are mixed. Some scholars argue that interna- 
tional Indigenous peoples’ rights and ethical guidelines for industry performance 
are not well known among Indigenous stakeholders (Stammiler et al., 2017). Others 
highlight cases when Indigenous peoples’ organizations (IPOs) have voiced local 
injustices in the language of international Indigenous rights and even managed to 
“catch the moment” to improve their position (Peeters Goloviznina, 2019). Indeed, 
the debate on how to study Indigenous actors’ perceptions on such complex issues 
as FPIC needs even greater scholarly attention (see the discussion on human secu- 
rity, Hoogensen Gjørv and Goloviznina, 2012, pp. 2-3). 

Free, prior and informed consent is the latest addition to the Russian debate. As 
scholarship on the concept in the Russian context remains limited, there is much 
to be explored on the history of FPIC institutionalization and its encounter with 
domestic IPOs. How do Russian IPOs perceive and interpret FPIC? What is their 
experience of it and its implementation on the ground? More importantly, can the 
IPOs use the regulative power of the FPIC to ensure greater participation and 
control by their constituents over their homelands’ developments? 

This study contributes to the growing branch of scholarship examining encoun- 
ters with FPIC from the perspective of the most numerous and diverse types of 
grassroots IPOs in contemporary Russia — obshchiny (often translated literally as 
nomadic clan communities). The study takes a bifocal research perspective, both 
normative and empirical, to explore the role of obshchiny in enabling the right of 
their constituents to FPIC in extractive projects in the Russian North. The Russian 
Federal Law No 104-FZ defines obshchiny as “a kinship-, family- or community- 
based organization of Indigenous peoples, formed to protect their traditional ter- 
ritories, traditional ways of life, culture, rights, and legal interests” (Russian 
Federation, 2000). In addition to their large number (1,597 obshchiny registered in 
Russia), the choice of obshchiny also has another analytical reasoning (Russian 
Federation, 2020). Given the specifics of the Russian approach to recognizing 
Indigenous peoples’ territorial rights, obshchiny are the only legal entity through 
which the state recognizes Indigenous peoples’ collective rights to land and use of 
resources (Kryazhkov, 2015). 

Over the last decades, scholars have produced two different, albeit interrelated, 
narratives in studying the obshchiny. One concerns the historical (imperialistic) lega- 
cies and structures (institutions and power) of Russian Indigenous politics, limiting 
the possibilities of obshchiny to ensure their constituents’ rights to land, autonomy and 
self-determination. The other narrative is about how the Indigenous organizations’ 
lack capacity to take advantage of new opportunities (globalization, digital revolu- 
tion) to realize the aspiration for economic, cultural and social advancements. 
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Subscribing to both narratives, I argue that they belong to just one side of the 
story about IPOs from above, a perspective of those with dominant status in power 
relations. To complement this mainstream yet one-way approach, I suggest 
rethinking the agency of IPOs from another angle, from below. The actors-based 
perspective spotlights the tactical, instrumental and localized practices the IPOs use 
to contest the normative roots that regulate their relations with the more powerful 
and resourceful counterparts. Incorporating these organizations’ voices into the 
mainstream top-down debate will make more visible the processes of normative 
and social change they initiate and engage in from the bottom up. This advances 
our understanding of IPOs’ agency in the context of the rights-flawed Russian 
state. 

The study’s empirical part is designed as a case study of the relationship between 
a family-based Evens obshchina and a gold mining company in the Republic of 
Sakha (Yakutia) in 2015-2019. Zooming into the practice of normative contesta- 
tion around FPIC, I explore how the obshchina, contesting the company’s visions 
on FPIC, was able to secure an advantageous interpretation of it; and how, under 
the prevailing unfavorable circumstances, the obshchina was able to maximize its 
benefits and interests. The choice of the RS (Ya) for the study has methodological 
reasons. Scholars demonstrate a consensus, acknowledging the republic as an “out- 
standing” case due to its Indigenous legislation’s progressiveness and advanced law 
enforcement mechanisms to regulate “Indigenous—industries” relations. The study 
contributes to the scholarship, highlighting the institutional mechanisms behind 
the “advanced,” rights-based approach to Indigenous politics. 

The article consists of six sections. Following the introduction, the second part 
outlines a theoretical framework, sketching the ideas on agency and norms in a 
normative contestation analysis. The third part describes the methodology and 
methods used. The next sections examine the specifics of FPIC in the Russian 
legal framework and discuss the case study findings from the RS (Ya). The final 
part ends with the conclusions. 


Agency and norms through practice of normative contestation 


The ontological ground of FPIC lies in the right of Indigenous peoples to self- 
determination: through their representative organizations, Indigenous peoples have 
the right to express their views and decide what happens on their lands, exerting 
control and governing these developmental activities (Heinämäki, 2020, p. 345). 
The normative foundation of the FPIC process is based on the ideas of participatory 
citizenship and democratic governance (Hajer and Wagenaar, 2003; Kooiman et al., 
2005). My analysis joins this stream of scholarship examining how Indigenous actors 
challenge the existing norms to bring about social and political change in gover- 
nance. By centering attention on the Indigenous agency’s encounter with the norm 
of FPIC, I apply a norm contestation analysis (NCA) (Wiener, 2014; Jose, 2018). 
Norm contestation analysis originates from international relations (IR) norm 
scholarship that concerns norms and norm-related behavior across global—local 
scales (Wiener, 2014). This analysis considers contestation as a “social practice 
that discursively expresses disapproval of norms and entails objection to them” 
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(Wiener, 2014, p. 30). It acknowledges the diversity of norms and their crucial role 
in regulating actors’ social behavior (states, organizations, individuals). While main- 
stream IR scholarship focuses on studying norms at the international level, other 
scholars contribute with insights from normative contestation behavior at the 
micro-scales of a global society (Deitelhoff and Zimmermann, 2018). 

Instead of viewing the norms as stable, the approach emphasizes their dual 
nature (quality), which implies that they are both structuring (stable) and socially 
constructed (flexible) (Wiener, 2014, pp. 19-24). Understanding norms as dynamic 
constructs of dual quality foregrounds the relationship between norms and agency. 
Norms never remain valid by themselves; they need constant affirmation by the 
actors through their practice. Hence, the actors can always (re-)produce the domi- 
nant meaning of the norms or contest it. 

Agency manifests the norm-generating power of actors, which derives from and 
is exercised through actors’ asymmetrical relations as power-holders engaged in a 
normative contestation (Wiener, 2014, p. 9). Cultural contexts and institutional 
arenas, varying significantly, play a critical role in enabling the actors’ agency to 
contest the existing norms. The presence of institutional mechanisms that facilitate the 
participation of actors (stakeholders) in contestation processes and the access of 
actors to them largely determine the actors’ ability to exercise their norms- 
generating power. The power of those with limited or without institutional access 
to the normative contestations sites and mechanisms remains negligible and 
restricted (Wiener, 2017, p. 12). 

Scholars consider NCA particularly useful for examining human behavior 
related to ambiguous norms (both social and legal) and interactions they have 
caused (Jose, 2018, p. 34). When international norms touch the ground in a given 
context, they generate multiple interpretations of their content, prescriptions (what 
the norm enables and prohibits) and their parameters (the situations in which the 
norm applies) (Jose, 2018, p. 5). Relatively, they encourage and enforce the actors, 
as norm-followers, to operationalize the meaning of these norms and define appro- 
priate, norm-compliant behavior. 

International Indigenous rights fall into the category of norms whose ambigu- 
ity plagues their conceptualization and challenges their practical application. What 
is FPIC, then? How should it be performed on the ground, by whom and under 
what conditions? The vague articulation of FPIC as a normative concept within 
international documents makes it an ideal target for contestation by Indigenous 
actors and extractives. With different backgrounds, driven by diverse (even adverse) 
interests, these actors have a conflicting interpretation of FPIC. While studies show 
that current FPIC practice is replete with positive and negative examples, the 
scholars also highlight its potential for negotiating mutually beneficial agreements 
(Rombouts, 2014, p. 23). 


Research methodology and methods 


This study was informed by data collected in fieldwork and desk research and 
primarily applied qualitative techniques, including semi-structured interviews, 
participatory observation and document analysis. In total, twenty-two interviews 
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were conducted to clarify the informants’ perceptions of FPIC and related issues 
(consultation, consent, benefits-sharing) in the Republic of Sakha. A large part of 
the interviews was conducted during the fieldwork in two settings: in Yakutsk 
(February—March 2019) and the obshchina winter camp along the Verkhoyansk 
Range (March 2019). Among my informants were the obshchina members, repre- 
sentatives of the republican authorities, the Ombudsman for Indigenous Peoples’ 
Rights (OIPR), regional branches of Indigenous public organizations, including 
the Association of Indigenous Peoples of the North (AIPON), the World Reindeer 
Herders Association (WRH), the Union of the Nomadic Obshchiny (UNO) and 
academia. The names of many informants were anonymized to protect their iden- 
tity. Most of the interviews were conducted in Russian, recorded and transcribed 
as text documents. 

The secondary data for analysis is a corpus of official documents on Indigenous 
issues, including the relevant federal and RS (Ya) legislation, policy papers and the 
reports of the OIPR (2014-2019) (OIPR, 2020). The open-access data on 
Polymetal’s social and Indigenous policy was obtained through the company’s 
website (Polymetal International plc, 2020). These data have also been coded, cat- 
egorized and analyzed using a mix of interpretative analysis techniques. 


The challenge of FPIC in the Russian context 


Although Russia has not endorsed the UN Declaration on the Rights of 
Indigenous Peoples (UNDRIP), it has reaffirmed its commitment to FPIC on 
numerous international platforms (OHCHR, 2018). Russian officials have always 
emphasized that the FPIC has to be interpreted through the normative lens of 
national legislation. The status and rights of Indigenous peoples are enshrined in 
the Constitution of Russia (1993) and three federal Indigenous laws, namely “On 
the Guarantees of the Rights” (1999), “On Organization of Obshchiny” (2000) and 
“On Territories of Traditional Nature Use” (2001) (Russian Federation, 1992, 
1993, 1999, 2000, 2001). This legal framework incorporates Russia’s approach to 
recognizing “Indigenous peoples” and their land rights. 

At the core of Russia’s approach to recognizing indigeneity lies the concept of 
korrennye malochislennye narody Severa, Sibiri i Dalnego Vostoka, KMNS  (small- 
numbered peoples of the North, Siberia and the Far East). The law defines KMNS as 


peoples living in the territories of their ancestors’ traditional settlements, 
preserving the traditional way of life and economic activities, numbering 
fewer than 50,000 persons, and recognizing themselves as independent ethnic 
communities. 

(Russian Federation, 1999) 


Forty ethnic groups have KMNS status and represented 0.2 percent of the coun- 
try’s population at the last census (Russian Federation, 2010). 

Russia’s approach to recognizing KMNS land rights also differs from other 
Arctic states (Fondahl et al., 2020). They live and maintain their economies in a 
gigantic area rich in natural resources. Much of the land is public property, as the 
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territory is vital for Russian national security and its resources-based economy. 
The state does not recognize the inherent rights to ancestral lands of small-num- 
bered peoples of the North, Siberia and the Far East, but only their usufruct rights 
to land tenure (where the title remains with the state). 

Russia has no particular law on FPIC. The legislator grants the scope of FPIC- 
related rights to obshchiny, recognizing them as the only rights-holders of the 
KMNS collective rights (Kryazhkov, 2015). The modern institutional history of 
the obshchiny has its origins in post-Soviet Russia (Fondahl et al., 2001; Gray, 2001; 
Novikova, 2001; Stammler, 2005; Sirina, 2010). With the crash of the Soviet com- 
mand economy and the system of state farms (sovkhozes), the land from state farms 
(but not property rights) was transferred to the obshchiny. In the 1990s, the obshchiny 
registered their legal entities as various commercial agricultural organizations 
(Sirina, 2010; Stammler, 2005). 

The Presidential Edict of 1992 issued two directives of a revolutionary character 
(Russian Federation, 1992). The edict called on the regional governments to trans- 
fer reindeer pastures, hunting grounds and fishing areas used by KMNS to their 
obshchiny for “life-time possession, free-of-charge use” (Russian Federation, 1992). 
The edict also called on the authorities to define the TTNU and declare their 
indefeasible status for any extractive activities. Since then, the institutional linkup 
between obshchiny and TTNUs has made them the central hub of Russia’s KMNS 
land rights recognition politics (Fondahl et al., 2001, p. 551). 

In 2000, ten years after the first obshchiny were organized locally, federal legisla- 
tors enacted the law “On obshchiny” (Russian Federation, 2000). The law recog- 
nized. obshchiny as non-profit organizations (NPOs) and their economic activities 
solely for non-commercial purposes. The latter has been limited to a closed list of 
thirteen types of activities, including reindeer husbandry, hunting, and fishing 
(Russian Federation, 2000). The new legislation also required obshchiny created in 
the 1990s to change their status from commercial agricultural organizations to 
non-profit. Since the mid-2000s, the government has regularly stripped away the 
provisions of rights of obshchiny (Kryazhkov, 2015). The most critical of these, con- 
cerning the land rights of the obshchiny, were introduced by the new Land Code 
(Russian Federation, 2001a). The Code replaced the norm of land use “free of 
charge” with use “on lease.’ The new regulation eventually jeopardizes the very 
existence of the obshchina. No single obshchina can afford to pay even the minimal 
rent for thousands of hectares of land tenured under the restrictive conditions to 
use it only for non-commercial activities. Due to the municipal government 
reforms of 2004-2005, the self-governmental function of obshchiny at the local 
level also became invalid (Kryazhkov, 2015, p. 56). 

The federal law FZ-49 defines territories of traditional nature use (TTNU) as 
“specially protected territories, established on the lands of obshchiny to ensure tra- 
ditional nature use and preserve traditional ways of life” (Russian Federation, 
2001). The legislator expels these territories from any property transfers (via buy- 
ing-selling, lease, etc.). In the same vein as FPIC, the legislator recognizes the right 
of the KMNS to say no to industrial activities on such territory, yet without the 
veto power. If industrial activities in such an area are unavoidable, the law 
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guarantees the affected communities compensation payments or land allocation 
elsewhere. 

Since 1992, in many subjects (regions) of Russia, the authorities have estab- 
lished hundreds of TTNU under their jurisdiction (Tranin, 2010). Meanwhile, the 
federal government has failed to establish a single federal-level TTNU. Given the 
supremacy of the federal law, the future of regional-level TTNU remains peculiar. 
In the event of a potential conflict of national and regional jurisdictions, the latter 
would fail to protect the regional TTNU from being dismantled (Murashko and 
Rohr, 2018, p. 40). 

As a cornerstone of FPIC, the participation and consultation of the KMNS 
affected by industrial activities are regulated by federal land, environment and sub- 
soil legislation. The legislator requires companies to inform, consult and consider 
the local community’s opinion regardless of their ethnic composition before 
implementing the project. The law provides two institutional channels of partici- 
pation on the local level of governance of extractive developments for KMNS and 
non-KMNS people: an environmental review and public hearings. 

The legislator obligates all developers to conduct otsenka vozdeystviya na okru- 
zhaiyschuiy sredu, OVOS (comparable to an environmental impact assessment, EIA) 
(Russian Federation, 1995). This may include an etnologicheskaya ekspertiza, EE 
(comparable to a social impact assessment, SIA), but this is not obligatory. The 
results of an assessment of environmental impacts become subject to deliberation 
at a public hearing, a gathering where the community meets with developers and 
authorities to voice their concerns and expectations regarding the proposed activi- 
ties. The public hearing ends with a protocol that includes these issues but has no 
legal force binding the company to implement them. While a public hearing 
implies a democratic and inclusive idea of governance, in practice, it gives the com- 
munity only the tiniest degree of empowerment, making its participation through 
this channel rather a formality (Tulaeva et al., 2019). 

To sum up, while the Russian legislation formally includes norms on participa- 
tion, informing and consulting Indigenous peoples, the existing framework 
addresses FPIC neither entirely nor comprehensively. The Russian legislator’s 
vision of the FPIC is narrow, as it impairs the fundamental importance of this 
principle to ensure Indigenous peoples’ rights in the international legal framework 
(Kryazhkov and Garipov, 2019). Nevertheless, within the contemporary Russian 
federative state, numerous subjects (regions) provide better protection of KMNS 
rights than the corresponding federal law. One of the vanguard regions where 
regional lawmakers have made progress in incorporating the FPIC in KMNS leg- 
islation and its implementation is the Republic of Sakha (Yakutia) (Sleptsov and 
Petrova, 2019). 


Contestation on FPIC in the RS (Ya): a case study 


FPIC in the RS (Ya) legal framework 


The Republic of Sakha, with an area of 3,084 million square kilometers, is one of 
three ethnic republics among the nine federal subjects of the Arctic Zone of the 
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Russian Federation (AZRF). The republic has a population of one million people, 
around half of whom have a Sakha (Yakut) ethnicity. The capital Yakutsk lies 4,900 
kilometers east of Moscow. For centuries, for five ethnic groups, practicing a semi- 
nomadic way of life and closely connected to the land, these territories have been 
a homeland. According to the last census (2010), these groups include the Evens, 
the Evenki, the Dolgans, the Chukchi and the Yakagirs, making up just 4.2 percent 
of the region’s population. 

Sakha became part of the Russian Empire in the sixteenth century, and since 
then, its economic history has been one of resource exploitation (Tichotsky, 2000, 
p. 72). For Sakha’s governors, ownership and control over the land (subsoils) have 
always been a matter of paramount importance. Within the Soviet command- 
administrative system, the republic’s gold mining and diamond industries provided 
the national budget with significant foreign exchange earnings, ensuring its special 
status in relations with central authorities in Moscow (Tichotsky, 2000, p. 71). In 
early post-Soviet Russia, Sakha’s elites successfully used land, indigeneity and eth- 
nicity issues as resources in their negotiations with the federal center over land 
control, subsoil revenues and the strengthening of Sakha’s sovereignty (Balzer and 
Vinokurova, 1996, p. 101). 

Nicknamed “a storehouse of the country’s diamonds, gold, tin, oil and gas 
reserves,’ RS (Ya) is also known for its protectionism toward KMNS through leg- 
islation and policy. The republic adopted most of the laws on KMNS earlier than 
the federal legislator (Table 5.1). These days the regional legislation provides better 
protection of KMNS rights than the corresponding federal legislation (Fondahl 
et al., 2020). Just a month after the presidential decree (1992) that recognized the 
land tenure rights of obshchiny and thus legitimized their inclusion in the debate on 
land privatization in the Russian North, Sakha politicians passed the regional 
Obshchiny Law (1992). During the next decades, the republic became the flagman 
in the organization of obshchiny and the territories of traditional nature use. These 
days it has 199 obshchiny and 62 TTNU, which comprise a significant share of such 
institutions in the Arctic Zone of the Russian Federation (Sakha Republic, 2020a). 


Table 5.1 Legislation in the RS (Ya) and the Russian Federation on KMNS rights 


Subject RS (Ya) law adopted Russian federal law adopted 


Constitution 1992 1993 
Obshchina KMNS 1992 2000 
Reindeer Husbandry 1997 
Territories of Traditional Nature 2006 2001 
Use (TTNU) 
Ethnological Expertise (EE) 2010 
Ombudsman For Indigenous 2013 
Peoples’ Rights (OIPR) 
On Responsible Subsurface 2018 


Resource Use 
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During the 2000s, political and administrative reforms sharply increased decen- 
tralization in the federal-regional relations, including the redistribution of tax 
flows, resource revenues and the unification of law. The federal legislator has failed 
to provide proper legal backing and guarantees to obshchiny and the TTNU. On the 
contrary, the expansion of the country’s resource-based economy and the growth 
in energy demands around the world have led to numerous amendments and 
changes in federal legislation, further weakening the legal protection of the KMNS 
(Murashko and Rohr, 2015, p. 30). 

In the Republic of Sakha, these processes have led to a “second wave” of regional 
lawmaking to strengthen control over the territory (subsoils) and promote good 
governance in KMNS affairs. Lawmakers’ efforts have resulted in two enforcement 
mechanisms through ethnological expertise (EE) and the ombudsman for 
Indigenous peoples’ rights (OIPR). Both instruments aim to compel companies to 
comply with international and national rules regarding information, consent and 
compensation for the KMNS affected by their industrial activities. In contempo- 
rary Russia, EE is an exclusive practice to RS (Ya), while the OIPR is limited to a 
few regions. 

Even though norm obligating extractive companies to conduct EE was men- 
tioned in the federal law two decades ago, legislators’ efforts have not gone beyond 
the project stage (Novikova and Wilson, 2017). To fill this gap, in 2010, the RS 
(Ya) legislators issued a law on ethnological expertise. The law defines ethnological 
expertise as “a public service aimed to create conditions for meaningful dialogue 
and partnership between extractives and KMNS” and explicitly endorses the FPIC 
as its guiding principle (Sakha Republic, 2010). 

Like a social impact assessment (SIA), ethnological expertise is a scientific study 
to measure planned industrial activities’ cumulative impacts on the livelihood, cul- 
ture and economies of the affected obshchiny. It results in a legal decision to support 
or reject the project, stating the amount of compensation that the company has to 
pay to the obshchiny. Unlike SIA’s voluntary nature within what is comparable to 
an environmental impact assessment (OVOS), ethnological expertise is mandatory 
for all industrial activities planned in areas with obshchiny prior to implementing a 
project. Companies evading EE are subject to a fine. It is essential to emphasize that 
the binding character of ethnological expertise is limited only to territories of 
traditional nature use. 

The Ombudsman for Indigenous Peoples’ Rights (OIPR) is an independent 
government body that aims 


to institutionalize a guaranteed right of Indigenous peoples to have a special 
representative to advocate their interests in relations with authorities, busi- 
nesses, and civil society organizations in a court and other settings. 


(Sakha Republic, 2013) 


The OIPR is appointed by the Head of the RS (Ya) on the KMNS organizations’ 
proposal. The mandate gives the ombudsman the authority to investigate KMNS 
complaints of maladministration and violation of their rights, exert non-judicial 
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pressure to resolve conflicts involving the KMNS and submit annual recommenda- 
tions to the RS (Ya) Parliament and its Head. 


High stakes at Nezhda 


Nezhda (Nezhdaninskoye) is the fourth-largest gold deposit in Russia (632 tons of 
ore reserves) located in the remote areas of the Verkhoaynsk mountain range in the 
northeast of RS (Ya) (Figure 5.1). The deposit was discovered in 1951, but due to 
global negative trends in gold prices and the economic crisis in 1998, the mine was 
closed. In 2015, Polymetal, one of the largest global gold producers, came to the 
RS (Ya) through the JSC South-Verkhoyansk Mining Company to restart Nezhda. 
Total capital expenditures for Nezhda are estimated at USD234 million, with a 
mine life of up to 2045 (Polymetal International plc, 2020). 

Polymetal is an internationally active Russian precious metals public limited 
company registered in Jersey (UK). The company shows its commitment to cor- 
porate ethical conduct and responsibility through membership with the UN 
Global Compact, the Extractive Industries Transparency Initiatives (EITI) and the 
International Finance Corporation performance standards (IFC). Under its princi- 
pal investor’s requirements — the European Bank for Reconstruction and 
Development — the company undertakes to respect Indigenous peoples’ land rights 
and integrate the FPIC in its operation. 

Over a decade of operations in the Russian sub-Arctics, Polymetal has built the 
company’s reputation responsive to Indigenous peoples’ rights and environmental 
standards. Several national and international assessments have praised the company’s 
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Figure 5.1 The Nezhda mine, the Republic of Sakha (Yakutia), Russia. ©Arctic Centre, 
University of Lapland. 
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environmental responsibility efforts and performance in Indigenous communities’ 
engagements (Overland, 2016; Knizhnikov et al., 2018). A more detailed analysis of 
the company’s social reporting shows that Polymetal does not have a specific cor- 
porate Indigenous policy and considers “Indigenous issues” among many other 
engagements with local communities. The company engages with local (Indigenous) 
communities through voluntary “in-kind” donations and philanthropy, rather than 
on a program basis. Moreover, the company does not have a formal grievance 
mechanism to provide affected Indigenous communities with access to remedy. 

The area around Nezhda has high stakes not only for the company and mining. 
After the Tomponskyi state farm’s liquidation, these plots were transferred to former 
workers, the Even reindeer herders, who organized their family-based obshchina. The 
obshchina received 396,000 hectares of land for forty-nine years as a usufruct (land 
tenure). On the cadastral passport that the obshchina has for the land, the plots are 
registered as hunting grounds, legitimizing their multi-purpose use for reindeer herd- 
ing, hunting and fishing. However, the areas adjacent to Nezhda do not have the 
status of a territory of traditional nature use. Although the obshchina has applied to 
recognize these parcels as such, local authorities have rejected these applications, argu- 
ing that this can lead to a “conflict of interests” between different land (subsoil) users. 

Since 2001, the obshchina has had a legal entity status as a non-profit organiza- 
tion of Indigenous peoples with reindeer husbandry as its principal activity. It owns 
a thousand reindeer, and its primary income comes from the republican subsidies 
for reindeer husbandry. Seventy percent of that small but stable income goes to 
herders’ remuneration at USD 300 per month. The community is an active mem- 
ber of the republican branches of Indigenous peoples’ and reindeer herders’ asso- 
ciations, including the World Reindeer Herders Association (WRH), the 
Association of Indigenous Peoples of the North (AIPON) and the Union of the 
Nomadic Obshchiny (UNO). 

The obshchina officially has eleven adult members registered as employees. Its 
organizational structure includes two brigades (camps), each led by brothers, while 
their sister, a well-known Even politician in the past, acts as chairwoman. The 
brothers and their families herd the deer and watch these remote territories all year 
round, whereas the chairwoman’s job in Yakutsk is crucial to accessing the authori- 
ties, company headquarters and Indigenous associations to carry out necessary 
paperwork and networking. The combination of rural and urban members in the 
organizational structure and its strong ties with authorities and Indigenous associa- 
tions ensure the obshchina’s access to various sites of negotiations, resources and 
flows (material and nonmaterial) regionally, nationally and internationally. 
Although these characteristics of the obshchina’s organizational capacity are not 
unique, they are also not typical of two hundred other obshchiny in the RS (Ya). 


FPIC through the actors’ contestation “talks” and “walks” 


The data analysis revealed that the obshchina and Polymetal had different percep- 
tions of FPIC. As a commercial entity, the company has viewed FPIC from a 
“minimalist” stance, narrowing its interpretation to national legislation and limit- 
ing its costs and responsibilities to affected obshchiny to only legally binding tasks. 
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In contrast, the community’s perception of the FPIC is broad, based on the prin- 
ciples of reciprocity, mutual respect, shared responsibility and accountability. The 
actors’ views influenced their contestation practices around two main areas; 
“consent” and “benefits-sharing.” 

The first area of disagreement between the obshchina and the company was 
about “consent,” including who grants the consent in Nezhda and whose consent 
counts as legitimate. Polymetal entered the RS (Ya) in 2015, having signed coop- 
eration agreements with the republican and Tomponskyi municipal authorities. 
The public hearing on Nezhda was held in the municipal center Khandyga, 
250 km away from the mine. Most of the participants were representatives of the 
local authorities or the company and none of them informed the obshchina about 
the reopening of the mine or the hearings. The environmental impact assessment 
stated that the project would not affect any Indigenous obshchina and TTNU, and 
its environmental impact would be moderate. The hearing ended with a protocol 
supporting the Nezhda mine, which the company acknowledged as the local com- 
munity’s consent. 

The obshchina’s normative stance concerning the “C” in the FPIC was differ- 
ent. Soon after the project started, the obshchina lost dozens of reindeer due to 
traffic accidents and shootings. These incidents and the “minimalist” conduct of 
Polymetal brought the obshchina chairwoman to the company’s Yakutsk office to 
negotiate trade-offs. During the negotiations, the chairwoman challenged the 
legitimacy of the consent obtained, requiring the company to recognize the 
obshchina as one of the local consent-grantors. The chairwoman argued that the 
local consent, to be legitimate, must include the informed agreement of all those 
affected by the mining industry and, first of all, of “affected Indigenous commu- 
nities.” Voicing the “Indigenous” perspective in interpretations of FPIC as broad 
and inclusive, she used moral and non-legal character arguments, referring to 
customary law. 

The company objected to this with its narrow interpretation of FPIC while 
using Russian legislation’s normative language. The company claimed that the 
land around Nezhda was public property. The state granted the company a legal 
mining license. Even though the plots of the obshchina are adjacent to Nezhda, 
there is no legal recognition of these areas as TTNU. Consequently, the obshchina’s 
claims to the status of an “affected Indigenous community” lacked sufficient legal 
legitimacy. In turn, the obshchina insisted that even if their claims might have less 
legal significance without the official TTNU status, its demands to respect their 
rights and compensate for losses ultimately had moral legitimacy. How Polymetal 
respects these rights will have direct implications for its corporate reputation 
regionally, nationally and internationally. 

The second area of contention between the obshchina and the company over 
the FPIC was benefits-sharing. Generally speaking, benefits-sharing implies dis- 
tributing monetary and non-monetary benefits generated by implementing the 
development project and goes beyond compensations (Pham et al., 2013, p. 3). 
In Russia, benefits-sharing arrangements are not monolithic; their practice var- 
ies across legal regimes and institutional contexts of the regions (Tysiachniouk 
et al., 2018). In the RS (Ya), the engagement between Indigenous peoples 
and extractive companies regarding the distribution of benefits falls under two 
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modes: quasi-formal bilateral agreement-making and formal agreement-making 
using ethnological expertise (EE). 

As the above analysis shows, the legal framework limits the choices available to 
obshchiny if their territory does not have a TTNU status. The legislator excludes 
these obshchiny from the list of legitimate claimants for benefits-sharing through 
the EE. For comparison, the RS (Ya) hosts 418 extractive companies with 1,467 
licenses to extract minerals, while only twenty-one ethnological expertise assess- 
ments were conducted in 2010-2020 (Sakha Republic, 2020b). The legislator left 
a large part of the obshchiny with a poor choice: to protest or negotiate with the 
company independently. 

In the case under study, Polymetal argued its position on benefits-sharing from 
a commercial (minimalist) stance. The company justified its actions by Russian 
legislation, claiming its benefits-sharing with the RS (Ya) and the local municipal- 
ity. These include taxes and revenues to the republican and local budgets, invest- 
ments into infrastructure (building roads, electricity lines) and new jobs for the 
locals. According to the company, among other payments for 2016—2018, the com- 
pany paid 27 million rubles only to the local budget. The municipality spent these 
to renovate a medical center, purchase computers for a school and celebrate 
Reindeer Herders’ Day. 

The obshchina objected, contesting the perceived legitimacy of these benefit- 
sharing arrangements as genuinely equitable. The chairwoman did acknowledge 
that the company’s money had improved the residents’ living standards in the 
municipal center. However, she emphasized that the reindeer herders in their 
remote camps received nothing from these “benefits” to somehow compensate for 
their damages, stress and risks. The chairwoman urged the company to provide a 
more targeted and justified distribution of benefits, ensuring the rights of affected 
reindeer herders to particular (and better) compensation. 

Such interactions between the obshchina, Polymetal and the authorities, and 
their contestations around “local consent” and “benefits-sharing” are not unique to 
Sakha or Russia. The Russian “irregular governance triangle” (Petrov and Titkov, 
2010) makes it a common practice on the ground for the authorities to go beyond 
the “intermediary” role and deliberately replace community (indigenous) voices, 
speaking on their behalf. Such a mode of interaction encourages companies to deal 
with the state’s representatives instead of working with Indigenous obshchiny 
directly. The companies perceive “local consent” as an agreement with local 
authorities in exchange for social payments. The companies’ money flows to capi- 
tals and municipal centers, while the Indigenous obshchiny, most affected by extrac- 
tive activities, rarely enjoy these benefits. As already argued, the companies take a 
minimalist approach, limiting their costs and responsibilities to the affected obsh- 
chiny to tasks that are legally binding. The latter are few and easy to defy, given the 
principal role the extractive industries play in the country’ s resource-based econ- 
omy and the deficit of the rule of law. 

At the end of their first round of negotiations, the obshchina and Polymetal 
reached a verbal agreement that the company would pay damages for each deer 
killed. They also agreed to build a fence along the road to prevent deer—vehicle 
collisions. The deal was short-lived, and when the company failed to keep its 
promises, the obshchina submitted a complaint to the OIPR. 
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The Indigenous peoples’ right to use advocates to negotiate with more powerful 
counterparts in the FPIC process is recognized and broadly practiced. As interna- 
tional experience suggests, in contexts with a deficit of the rule of law and weak- 
ness of civil society organizations, Indigenous peoples have better chances to 
defend their rights with help from the specialized institution of the ombudsman 
(Krizsan, 2014). In Russia, the first institution of OIPR was established in the 
Krasnoyarsk region in 2008. Like other ombudsman-type institutions in Russia, 
the OIPR has a “personified” nature, the legitimacy and effectiveness of which 
heavily depend on political support from the regional authorities and civil society 
organizations (Bindman, 2017). 

In the Republic of Sakha, the OIPR was established in 2014. During 2014— 
2019, the institution was led by Konstantin Robbek, who had extensive experi- 
ence working with Indigenous rights in the republic as an activist, analyst and 
policymaker. A lawyer by education and Even by origin, he interned at the UN 
program for Indigenous practitioners on Indigenous advocacy and rights defense. 
For years of serving as the OIPR, Robbek has strengthened the new institution’s 
capacity and mandate, not least with the support of local Indigenous organizations. 
The legitimacy and authority of the OIPR these days in the RS (Ya) is high and 
recognized by the extractives operating there. 

In response to the obshchina’s complaint about Polymetal’s misconduct, the 
OIPR organized a meeting between the parties to facilitate a dialogue. According 
to the ombudsman, the conflict situation between the obshchina and Polymetal was 
far from unique and had a standard set of characteristics and causes for such cases. 
At the core of the conflict was a lack of shared understanding of normative foun- 
dations of mutual conduct, rights and obligations between the parties in the con- 
text of extractive activities. Like every encounter between Indigenous peoples and 
extractives, the conflict manifested as an asymmetry of power, capacity and 
resources. Uncertainties, contradictions and numerous loopholes in federal legisla- 
tion serve the companies’ interests rather than protect Indigenous peoples’ rights. 

Given this background, the OIPR saw his role in balancing these power asym- 
metries by articulating challenges faced by the obshchina in legal terms and linking 
them to the powerful language of international law. Acting as a local normative- 
enforcer, the OIPR gave a broad interpretation of Indigenous peoples’ rights, using 
relevant international standards (ILO 169 and UNDRIP) and referred to good exam- 
ples of Indigenous—mining industry relations from other regions and countries. 

Another crucial task of the ombudsman in mediating the conflict between the 
obshchina and Polymetal was to counteract the company’s attempts to define and 
perform the FPIC solely on its own, following “minimalist” commercial visions. 
To do this, the OIPR leveraged its interpretative power and mandate as an institu- 
tion affiliated with authorities to convince the company to accept broadly formu- 
lated interpretations of the FPIC process as authoritative. 

While it is not always the case in practice, the mediation of the OIPR lifted the 
obshchina—Polymetal relations to a new level. One of the direct practical outcomes 
of the OIPR’s facilitation was formalizing communication channels between the 
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parties. The company appointed two officers to deal with the obshchina’s queries. 
Since then, communication has improved: it has become prompt, conducted by 
cell phone and respectfully. According to the Indigenous informants, a lack of 
respect and pervasive negative attitudes among the company’s representatives had 
been some of the most significant barriers to building mutually trustful relations. 
Though these negative perceptions have not entirely disappeared, the facilitation of 
the OIPR has encouraged the company staff to progress with more sensitive and 
respectful attitudes toward the herders and their requests. 

Soon after the meeting with the ombudsman, the obshchina and the company 
signed their first bilateral agreement. To date, the agreement practice is annual, 
bilateral, confidential and quasi-formal, offering benefits-sharing as “in-kind” ser- 
vices. For example, the company has subsidized a ten-kilometer-long fence along 
the main road. It regularly helps the herders to deliver food, fuel and equipment to 
their remote camps. Scrolling back on the history of their relationship with 
Polymetal, the members of the obshchina acknowledge the company’s efforts to 
build positive mutual relations. Nevertheless, the current main concern of the 
obshchina remains to induce the company to step beyond its minimalist position 
toward more equitable benefits-sharing that will contribute to the obshchina’s long- 
term economic sustainability. 


Conclusion 


The case study of the obshchina in the Republic of Sakha (Yakutia) shows that the 
Russian Indigenous peoples’ organizations, like their Arctic counterparts, increas- 
ingly recognize FPIC as a tool for empowerment. The analysis of the obshchina’s 
contestation practices highlights its agency (norm-generating power) to object and 
challenge the normative foundations of their relationships with the mining com- 
pany and authorities, which they perceive as unjust, illegitimate and even immoral. 
As the study demonstrates, the availability and accessibility of institutional mecha- 
nisms to ensure obshchiny participation in deliberation forums is a matter of 
Indigenous peoples’ success. The EE and the institution of the OIPR in the RS 
(Ya), complementing and enforcing each other, offer obshchiny different institu- 
tional doorways to broaden their participation in the governance of natural 
resources extraction at the local level. These mechanisms serve as the contestation 
sites, providing obshchiny with critical engagement with the norms to refine their 
rights’ normative roots. Furthermore, the EE and the OIPR operate as local FPIC 
enforcers, which helps obshchiny enhance their rights to the FPIC and benefits- 
sharing. However, as the study shows, the interpretative power of the EE and OIPR 
is neither fixed nor conclusive and has its limitations. 

The case study holds broader lessons for understanding the performance of 
FPIC on the ground that is not limited by the Russian extractive context. As 
extractive corporations’ role in global governance grows, it is corporations rather 
than governments that take an increasingly leading role in promoting the FPIC. 
When the legislator does not require FPIC and does not control its implementa- 
tion, it allows companies to independently decide what FPIC is about and where, 
how and to what extent it is to apply. As the case study shows, there is a risk that 
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the company misuses the fundamental legal meaning of FPIC as the right of 
Indigenous peoples as it relates specifically to the land consent prior to any land 
disturbances (not afterward). Even when a company declares its commitment to 
FPIC, it often deprives the FPIC of its normative value, which is intended to 
enable self-determination of affected Indigenous obshchiny through true consulta- 
tion and a share of the benefits to contribute to their sustainable development. 

In the Russian context, FPIC can become a vehicle for Indigenous peoples to 
enable their right to self-determination in extractive developments but under spe- 
cific provisions. These will require updating national legislation in line with inter- 
national Indigenous peoples’ rights supporting FPIC and empower the obshchiny 
through new, more democratic governance structures. 
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6 The role of the Thcho 
Comprehensive Agreement in 
shaping the relationship between 
the Thcho and the mining industry 
in the Mackenzie Valley, Northwest 
Territories (NWT), Canada 


Horatio Sam-Aggrey 


Introduction 


The 1973 Calder decision by the Supreme Court of Canada on Aboriginal title to 
land thrust the unsolved issues of land claims, Aboriginal title and self-government 
into Canada’s political consciousness (See Calder v. Attorney General of B.C. 
1973). The decision, which established that Aboriginal title pre-existed the asser- 
tion of British sovereignty in British Columbia (McKee 2009), marked the begin- 
ning of a new era of government—Aboriginal relations in Canada. The recognition 
and affirmation of Aboriginal rights, in Section 35 of the Constitution Act, 1982, 
further bolstered the status of land claims. 

In response to the Calder ruling, the federal government instituted a land claims 
policy that would encourage the negotiation and settlement of modern treaties 
between the Crown and Canada’s First Nations. Modern treaties or comprehensive 
land claims generally arise in areas of Canada where Aboriginal land rights have 
not been dealt with by treaties or through other legal means. These treaties are 
negotiated between the Aboriginal group, Canada and the province or territory. 
Since 1973, Canada and its negotiation partners have signed 26 comprehensive 
land claims agreements (Government of Canada 2015), covering over forty percent 
of Canada’s land mass (Land Claims Agreements Coalition n.d.). 

While each land claim is different, these agreements generally cover ownership, 
use and management of land, and they clarify how renewable and non-renewable 
resources will be owned, managed and regulated. They also outline measures to pro- 
mote economic development and protect Aboriginal culture (Government of Canada 
2015). Drawing on available literature on the relationship between the Thchọ and the 
mining industry, a critical analysis of documents, including the Thcho Agreement, 
co-management board documents, academic literature and twelve semi-structured 
interviews with officials of the Thche Government and co-management boards, this 
chapter examines the role of the agreement in shaping the relationship between the 
Thchg and the mining industry in the Mackenzie Valley of the NWT of Canada. 

The main research question of this chapter is: How does the Thchọ Agreement 
structure the interaction between the Tycho Government and the mining industry 
in the resource governance framework in the Mackenzie Valley? A secondary 
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research question is: Does the Thchg Agreement provide political leverage for the 
Thcho Government in its relationship with the mining industry? 

The primary focus of the chapter is on Thchg participation in the resource 
management regime in the Mackenzie Valley and the role of impact benefit agree- 
ments (IBAs) in structuring the relationship between the Thchg and the mining 
companies. In this light, two key provisions of the agreement come into focus—the 
provisions enabling the Thchg to participate in the resource co-management pro- 
cess in the area (Chapter 22) and Chapter 23, which requires proponents to negoti- 
ate IBAs covering major mining projects with the Thchg. 

I will first summarize the main provisions of the Tycho Agreement related to 
the mining industry and will then outline specific ways that the Tycho Government 
interacts with the mining industry as a directly impacted party in the resource 
co-management governance structure in the Mackenzie Valley. Third, this chapter 
assesses the role that IBAs play in shaping the interaction between the Thchọ and 
the mining industry in the area. Finally, the chapter outlines the innovative gover- 
nance structures emanating out of the provisions of the IBAs and the Thcho 
Agreement with concluding statements. 


Thcho land claims and self-government agreement 


The Thcho people, also known as the Dogrib, are an Aboriginal people that have 
used and occupied lands in and adjacent to the NWT of Canada since time imme- 
morial. The Thchg Land Claims and Self-government Agreement, signed by the 
Dogrib Treaty 11 Council, the Government of Canada and the Government of 
Northwest Territories (GNWT) on August 25, 2003, came into effect on August 4, 
2005 (Government of Canada 2005). This section highlights some of the impor- 
tant provisions of the Thchg Agreement which have significantly impacted the 
Thchg’s relationship with the mining industry. The provisions outlined here are 
by no means the only ones in the agreement that are impacting the ways in which 
the Thcho interact with mining companies, but they represent the most signifi- 
cant provisions structuring the ways in which those interactions take place. 

An important provision of the agreement is the clarity that it provides about Thcho 
ownership of 39,000 square kilometers of land between the Great Slave Lake and the 
Great Bear Lake in the NWT (see Figure 6.1), including subsurface and surface rights, 
and jurisdiction over land and resources (Government of Canada 2005). 

The agreement also includes provisions for Thchg participation in the resource 
management process in the Mackenzie Valley through their participation in 
co-management boards, and a share of mineral royalties from developments in the 
area (Government of Canada 2005). 

Another major provision of the agreement is the creation of the Thcho 
Government, with lawmaking authority over Thchg citizens in their communi- 
ties and on their lands. This lawmaking authority includes aspects of education, 
adoption, child and family services, training, income support, social housing and 
Thchọ language and culture (Government of Canada 2005). Importantly, with the 
formation of the Thchg Government, the Thchg have become an influential deci- 
sion-maker and resource manager in its traditional area. 
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Figure 6.1 Map showing the areas covered by the Tycho Agreement. ©Arctic Centre, 
University of Lapland. 


The Thchg Agreement also requires proponents of major mining projects to 
consult with the Thchg Government in order to develop IBAs covering their 
activities (Government of Canada 2005). An impact benefit agreement is a general 
term to describe a negotiated agreement between project proponents and 
Aboriginal communities to mitigate the various social, economic and biophysical 
impacts on one or more Aboriginal groups (Hitch 2006; Fidler and Hitch 2007). 
These negotiated and mainly private contractual agreements outline mitigation 
measures and the benefits that a local community can expect from the develop- 
ment of a local resource in exchange for its support and cooperation. 

These provisions of the Thchg Agreement have provided the foundations for 
systematic and increased Thchg participation in the resource management pro- 
cess in the Mackenzie Valley. The next section outlines some of the processes put 
in place by the agreement which have facilitated the participation of the Thcho 
in resource management in the area. 


Thcho Agreement and resource governance in the Mackenzie 
Valley 


In 2019, the mining industry accounted for approximately 27 percent of the 
NWT?’s gross domestic product (GDP) (GNWT 2020a), making the extractive 
industry an important pillar of the economy of the territory. Environmental assess- 
ment (EA), which is the process of identifying, predicting, evaluating and mitigat- 
ing the environmental, social and other relevant effects of development proposals 
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prior to major decisions and commitments, is an important component of govern- 
ment oversight of new and operating mines. The EA process in the NWT is based 
on a co-management approach, rooted in the legal and cultural frameworks of 
comprehensive land claims agreements (CLCAs). 

There are three settled CLCAs in the Mackenzie Valley: the Gwich’in (1992), 
the Sahtu (1994) and the Thchg (2005) (see Figure 6.2). The Government of 
Canada enacted the Mackenzie Valley Resource Management Act (MVRMA) in 
1998 to implement the federal government’s land claim obligations to the Gwich’in 
and Sahtu peoples (Government of Canada 1998). This legislation implements the 
EA sections of the agreements. The law was amended in 2005 to accommodate 
the Thchg Agreement. 

The enactment of the MVRMA required the establishment of independent 
co-management boards to run the various stages of the EA and the regulation of 
new and existing extractive activities. These boards, which are responsible for vari- 
ous management processes from wildlife to water to EA, are referred to as 
“co-management” boards because they are made up of equal representatives of 
Indigenous communities and government representatives (territorial and federal 
governments). They function as decision-making bodies that are responsible for 
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Figure 6.2 Map showing the areas covered by the three comprehensive land claims agree- 
ments in the Mackenzie Valley. 


Source: Government of Canada n.d. (https://open.canada.ca/data/en/dataset/be54680b-ea62-46f3- 
aaa9-7644ed970aef#wb-auto-6). ©Arctic Centre, University of Lapland. 
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the day-to-day management of resources in their settlement areas, though in some 
cases the Minister of the Environment (federal or territorial) retains ultimate 
decision-making authority. 

In 2005, as per the MVRMA and the Thcho Agreement, the Wek’éezhii Land 
and Water Board and the Wek’éezhii Renewable Resources Board were established 
as co-management decision-making boards to manage the resources in the 
Wek’ éezhii region. The membership of these boards is shared equally by the Thcho 
Government (fifty percent of members) and by the Government of Canada and the 
Government of the Northwest Territories (fifty percent of members). 

The Wek’éezhii Land and Water Board is responsible for preliminary screenings of 
developments and can refer projects to EA or environmental impact review in their 
jurisdictions. Preliminary screening is the first stage of environmental impact assess- 
ment required for most proposed developments. This stage examines a proposed devel- 
opment to decide if it might cause significant adverse impacts on the environment 
or if it might cause significant public concern. If so, it will be referred to environmental 
assessment. If not, the development proceeds directly to the regulatory phase. 

The Wek’ éezhii Land and Water Board also regulates the use of land and water 
and the deposit of waste through its authority to issue, amend, suspend and renew 
land use permits and water licenses throughout the Thchg traditional territory. Of 
all projects proposed in the Mackenzie Valley, around 95 percent only go through 
the preliminary screening stage, and only about five percent are referred to the EA 
stage (Ehrlich 2016). For minor projects, the preliminary screening stage represents 
the only opportunity for the inclusion of community input before the regulatory 
phase. Hence, the Wek’éezhii Land and Water Board plays an important part in 
regulating new and operating industries. 

The Wek’ éezhii Renewable Resources Board is responsible for managing wild- 
life and wildlife habitat (forests, plants and protected areas) in the Wek’éezhii 
region. The board also pre-screens and reviews development proposals and appli- 
cations and collaborates on research activities and programs related to wildlife. This 
board is a mainly advisory body, whose powers derive from the Thcho Agreement. 

The enactment of the MVRMA led to the formation of the Mackenzie Valley 
Environmental Impact Review Board (MVEIRB) in 1998. This board is respon- 
sible for reviewing all preliminary screenings, conducting EA of proposed develop- 
ments and creating panels to conduct environmental impact reviews if necessary. 
Based on the findings of its assessments, the board makes recommendations to the 
responsible GNWT minister on whether a proposed development proceeds to 
regulatory review or not. 

Having highlighted the institutions created to implement sections of the Tycho 
Agreement, it is vital to outline in more granular details some of the mechanisms 
through which the Thchg Government and community participate in the pro- 
cesses and how that shapes their relationship with the mining industry. 


Thcho Government’s role in resource management in the Mackenzie Valle 
acno g y 


Primarily, the Thchọ’s participation in the resource management process and their 
interaction with the mining industry in the Mackenzie Valley is largely dictated by 
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the provisions of the MVRMA, the Thchọ Agreement and Section 35 of the 
Canadian constitution. This participation framework is operationalized through 
the processes led by the co-management boards. 

In addition, the IBAs signed between the Thcho Government and respective 
mining companies provide avenues for Thcho input in resource governance in the 
Mackenzie Valley. Impact benefit agreements are sanctioned by the Thcho 
Agreement, but they are largely delinked from the co-management board processes 
because they are confidential private agreements between the companies and the 
Thcho Government. 

In the comment below, an employee of the Tycho Government and a Thcho 
elder sums up the impact of the Thcho Agreement on Thchg participation in 
resource management in their traditional territory. 


Look, you (industry) had the freedom to do whatever you wanted up until 
when we had the agreement. Then it was like a God-given right for mining 
companies to come and do whatever they like. They have a legacy of leaving 
uncleaned and unattended sites. That is the freedom that they had and that is 
the kind of freedom that they are used to. Now that we have our agreement 
(Thcho Agreement) our views and knowledge are going to have to be taken 
into consideration because we are part of the system of approvals. 


Thchg participation in resource management takes many forms, including mem- 
bership of resource co-management boards, participation in the mine regulatory 
process as a directly impacted stakeholder and negotiating IBAs with the mining 
companies (IBAs will be discussed later in this chapter). 


Thcho membership of co-management boards 


The resource co-management boards, which are responsible for regulating devel- 
opment projects, are institutions of public government, with rights and responsi- 
bilities that are at the forefront of independent administrative decision-making. 
They are granted the powers, rights and privileges of a superior court with respect 
to examination of witnesses and the production and inspection of documents 
(Government of Canada 1998). Board decisions are formally made by majority 
vote but in practice are almost always by consensus (Government of Canada 1998). 

One way that the Tycho Government has influenced the resource management 
process is through representation on co-management boards (they appoint fifty 
percent of appointees to the Wek’ éezhii Land and Water Board as well as Wek’ éezhii 
Renewable Resources Board) and they have a representative on the Mackenzie 
Valley Environmental Impact Review Board (where Indigenous members consti- 
tute half of the members of the board). 

Thchg representatives on the boards are usually from the communities impacted 
by mining and are often hunters, trappers or fishers, who know their territory 
extensively and often possess traditional ecological knowledge about the area. 
Results from the interviews indicate that Aboriginal representation on the boards 
plays an important role in facilitating the incorporation of Indigenous local 
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knowledge in the co-management process. An employee of one of the boards 
commented on the importance of having Aboriginal representatives on the board: 


One reason why board members are appointed is because they have extensive 
knowledge of the area that they are from. During an exchange over caribou 
migration routes around Ekati mine between a representative of the developer 
and a community member at one of our public hearings, a board member 
stood up and provided information that backed the traditional knowledge 
provided by the community. He walked up to the screen and commented “we 
used to hunt at that particular location but the caribou don’t go there any- 
more. The caribou go up here, not down here” (pointing to a location on the 
map). We have situations where board members are making decisions on 
resource development in areas where they trapped or hunted, so they have a 
lot of knowledge about those areas. 


Through its appointees in the co-management boards, especially the Wek éezhii 
Land and Water Board and the Wek’éezhii Renewable Resources Board, the Tycho 
Government is able to exert some influence in the impact assessment of mining 
projects in the Mackenzie Valley. 


Thcho participation in EA and the regulation of mines as a directly impacted 
stakeholder 


There are three possible levels of EA before a project is approved and goes through 
the regulatory process (Figure 6.3). Section 114 of the Mackenzie Valley Resource 
Management Act states that the assessment entails preliminary screening, EA and 
an environmental impact review. Depending on the complexity of the project, a 
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Figure 6.3 Diagram showing the different stages of EA process in the Mackenzie Valley. 
Source MVERIB (used with permission of the MVEIRB). 
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development proposal may have to go through one or two or all of the stages 
before proceeding to the regulatory process. 

Apart from its representation on the co-management boards, the Thchọ 
Government is also an active participant in the impact assessment of projects in 
their territory. The MVEIRB and the Wek’éezhii Land and Water Board consider 
the Thcho as a directly impacted stakeholder in preliminary screening, EA and 
other regulatory processes, a designation that gives the Thche the opportunity to 
scrutinize projects going through the EA and regulatory processes. 


Thchọ interaction with the mining industry in preliminary screening 


During preliminary screening, the Wek’éezhii Land and Water Board’s evaluates 
whether projects “might have significant adverse impacts on the environment, or 
might cause public concern” (Mackenzie Valley Environmental Impact Review 
Board, MVEIRB 2017). If so, the board refers the projects to EA for more scrutiny. 
Otherwise, the application may continue through permitting and licensing stages 
(Mackenzie Valley Environmental Impact Review Board, MVEIRB 2017). 

When a project is in preliminary screening in the Wek’éezhii region, the Thcho 
Government is asked, as the representative of directly impacted people, to identify 
potential environmental and socioeconomic impacts of the proposed development 
and make recommendations for minimizing or mitigating these impacts. The 
Wek’éezhii Land and Water Board then reviews the Tycho Government’s contri- 
butions and in many cases incorporates some or all of their concerns and sugges- 
tions for mitigation in their final decision on the preliminary screening. 

Significantly, as the representative of the Thcho, the MVRMA also empowers 
the Thchg Government to refer a development project to the review board for an 
EA, even if the preliminary screening decision by the Wek’éezhii Land and Water 
Board did not do so (see s.126(2), (3) & (4) of the MVRMA). This suggests that 
the concerns of the Tycho Government are given considerable weight in the 
regulatory process. 


Thchg interaction with the mining industry during environmental assessment 


When projects that can potentially negatively impact the Thchg are referred to the 
EA stage, the Thcho Government typically participates in most of the stages in 
the process. This includes issue scoping, review of the draft and final terms of refer- 
ence; review of the environmental impact statement and supplemental informa- 
tion; generating, and possibly responding to, information requests and participation 
in technical meetings and public hearings. 

In all these stages the Thchg Government provides its input on diverse issues 
related to the projects’ impacts on the lives of its people. In some instances, they 
request more information on the project from the proponent or make recom- 
mendations to the MVEIRB and proponents on ways of mitigating negative 
impacts of the projects. The proponents often respond to the Tycho Government’s 
information requests and often modify project plans based on the government’s 
recommendations. 
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During the consultation process for Dominion Diamond’s Jay Project, several 
representatives of Aboriginal governments and organizations (including the Thcho 
Government) recommended that the MVEIRB require the proponent to convene 
and fund an Aboriginal traditional knowledge elders group to assist in monitoring 
caribou behavior and recommend ways of mitigating impacts on caribou migra- 
tion during the construction, operations and closure of the mines. This recom- 
mendation was accepted by the review board and was included as a measure 
(a requirement that must be fulfilled before the project commences) (Measure 
6—5) in the board’s final decision paper (Mackenzie Valley Review Board, MVRB 
2016). Importantly, this requirement was included in the IBAs signed between 
Dominion Diamond and the Aboriginal governments and organizations. 


Thcho Government’s role in regulatory approvals 


When an application for a land use permit or water license is submitted to the 
Wek’éezhii Land and Water Board by a mining company in the post-EA phase, the 
Thchg Government is also given the opportunity to review and identify potential 
impacts and recommend mitigations to identified impacts. The government assesses 
potential impacts of the project and provides its comments to the Wek’éezhii Land 
and Water Board, who in turn asks the proponents to address the comments and pro- 
vide a response on how they intend to address the Thchg Government’s concerns. 

In issuing the licenses, the Wek’éezhii Land and Water Board may incorporate 
the recommendations of the Tycho Government as “conditions” in the licenses of 
the developers. Conditions are legally binding provisions, which the proponents 
are required to follow in order to maintain their license. For example, in response 
to Dominion Diamond’s Ekati Jay mining project, a technical intervention by the 
Thcho Government requested that the Wek’éezhii Land and Water Board impose 
a condition on the land use permit requiring the company to seek the advice of 
Aboriginal elders on the location, design and operation of caribou crossings on the 
Jay Road, esker crossing and waste rock storage area egress ramps to limit the 
impacts to caribou mobility (WLWB 2017). This condition was accepted by the 
board, and Dominion Diamond is required by law to abide by this condition to 
maintain their land use permit. 

It is evident that the Thchg Agreement has had a positive impact on the role of 
the Thcho people in their settlement area’s economy and their relations with 
industry, as well as ensuring that they have a meaningful and effective voice in land 
and resource management decision-making. Furthermore, the agreement has 
helped to protect the Thchg’s traditional way of life. Impact benefit agreements are 
another mechanism through which the Thchg participate in managing the impacts 
of mining projects on their traditional territories. 


Comprehensive land claims agreements, corporate social 
responsibility and impact benefit agreements 


Recent Supreme Court of Canada decisions require that the federal and/or pro- 
vincial Crown consult with and, where appropriate, accommodate Aboriginal 


Thcho Comprehensive Agreement 113 


groups when intending to engage in activities that could adversely affect their 
potential or established Aboriginal and treaty rights (Haida Nation v. British 
Columbia (see Haida Nation v. Minister of Forests of British Columbia 2004), 
Taku River Tlingit First Nation v. British Columbia (see Taku River Tlingit First 
Nation v. British Columbia 2004) and Mikisew Cree First Nation v. Canada (see 
Mikisew Cree First Nation v. Canada 2005). Although the legal duty to consult 
rests with the Crown, procedural elements of consultation are often delegated to 
industry proponents for specific projects (Government of Canada 2011). 

While in most cases (especially outside of the northern territories) proponents 
have no legal obligations to consult and accommodate, they often use IBAs to 
secure local support and reduce the likelihood of legal action on the basis of inad- 
equate consultation. 

An impact benefit agreement (IBA) is a general term to describe a negotiated 
agreement between project proponents and Aboriginal communities to mitigate 
the various social, economic and biophysical impacts on one or more Aboriginal 
groups (Hitch 2006; Fidler and Hitch 2007). These agreements serve to address the 
potentially adverse effects of development activities on Aboriginal communities, 
while also providing benefits or some compensation for these activities. They also 
provide the project proponent with the social license to operate from the affected 
Aboriginal community’s perspective. Other common terms for IBAs are benefit 
sharing agreements, project support agreements, participation agreements, accom- 
modation agreements and consultation agreements. 

The contents of IBAs tend to be context-specific, depending on a wide variety 
of factors. These factors include the rights and interests at issue, the unique provi- 
sions of each land claims agreement, whether the Aboriginal beneficiaries’ land 
tenure rights are surface, subsurface or both, the extent of perceived effects from 
the proposed project on the land, the project parameters and the bargaining power 
and leverage of the Aboriginal groups (Hitch 2006; Gibson et al. 2011). 

As a result of the land claims agreements in the region, industry proponents in 
the Mackenzie Valley are obliged to negotiate with Aboriginal government or 
organizations to conclude an IBA in advance of mineral development. According 
to section 23.4.1 of the Thche Agreement, proponents of major mining projects 
that require Government authorization and that will have an impact on Thcho 
citizens are required to enter into negotiations with the Thchg Government for 
the purpose of concluding an agreement relating to the project. They are required 
to consult with the Tycho Government on the potential social, economic, cultural 
and environmental impacts of the project on Thchg. 

In line with this provision, the Thche Government has signed four sets of IBAs 
with the diamond mines operating in the NWT (see Table 6.1), that is, the Ekati, 
Diavik, Gahcho Kué and Snap Lake mines. Each of these agreements is confiden- 
tial and establishes a mechanism for mitigating the negative impacts of the mines’ 
activities, while enhancing the benefits of the mine. 

The details of the Thchọ IBAs are confidential but generally involve the provi- 
sion of funding for skills training, employment and business opportunities for Thcho 
businesses. Mine training and education, environmental and cultural protection 
provisions (land programing) also feature prominently. Each agreement calls for the 
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Table 6.1 List of signatories to the IBAs in the Mackenzie Valley 


Project 


Proponent 


Indigenous organizations (and dates 
IBAs were signed) 


Ekati Diamond Mine 


Diavik Diamond Mine 
(began production in 
Jan. 2003) 


Snap Lake Diamond 
Mine (began 
production in Jul. 


2008) 


Gahcho Kué 
(commenced 
commercial 
production in March 


2017) 


BHP 


Diavik Diamond Mines 
Inc. (Aber Diamonds 
and Rio Tinto plc) 


De Beers Canada 


De Beers Canada Inc. 
(De Beers) and 
Mountain Province 
Diamonds 


Source: Levitan 2012 and Debeers Group n.d. 


Thchg Government (then Dogrib 
Treaty 11) (Oct. 1996); Lutselk’e 
Dene First Nation (Nov. 1996); 
Yellowknives Dene First Nation 
(Nov. 1996); North Slave Métis 
Alliance (Jul. 1998); Kitikmeot 
Inuit Association (Dec. 1998) 


North Slave Métis Alliance 

Mar. 2000);Thcho Government 
then Dogrib Treaty 11) 

Apr. 2000);Yellowknives Dene 
First Nation (Oct. 2000); 
Kitikmeot Inuit Association 
Sept. 2001); Lutselk’e Dene 
First Nation (Sept. 2001) 


Yellowknives Dene First Nation 
Nov. 2005); Thcho Government 
Mar. 2006); North Slave Métis 
Alliance (Aug. 2006); Lutselk’e 
and Kache Dene First Nation 
Apr. 2007) 


North Slave Métis Alliance 

(Jul. 2013); 

Thcho Government (January 
2014); 

Yellowknives Dene First Nation 
(Feb. 2014); 

Lutsel K’e and Kache Dene First 
Nation (Jul. 2014) 

NWT Métis Nation (Dec. 2014); 
Deninu Kué First Nation 
(Dec. 2014) 


creation of a joint implementation committee to outline responsibilities, tasks and 
timelines to reach project-related employment and business development targets. 

These agreements, which are negotiated outside of the EA process, cover issues 
which are normally identified in the EA process and during the interactions 
between the proponent and the Thchọ Government. Although IBAs are sepa- 
rate from the regulatory processes, the lines between the two can sometimes be 
blurred, with each process impacting the other. 

The IBAs and the structures emanating from them serve an important liaison 
function between the Thchg and the mining companies, by providing opportunities 
for Thchg participation in identifying and mitigating the impacts of mining activities. 
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For example, the impact of mining on the caribou population is of particular con- 
cern to the Thchg. AThcho Government employee notes the importance of caribou 
to Thchg culture and the role of the government in protecting the caribou: 


Caribou is everything. Caribou provides you with food, clothes and shelter. 
People had to be good hunters to survive. They had to be good at tanning the 
hides so that they have shelter and clothes. When it comes to marriage, women 
would want to marry a very good hunter, while men would want to marry 
someone who knows how to work the caribou skin so that you survive. So 
now that we have our own government and agreement (reference to compre- 
hensive land claims agreement), it is the responsibility of this government to 
make sure that the caribou is not destroyed and that is what they are doing 
with all of these Thcho knowledge projects. 


Given that impact benefit agreements are mandated by the Thche Agreement, the 
Thchg’s political leverage while negotiating the IBAs emanates from legal provi- 
sions of the land claims agreement. Two interviewees from the Thcho govern- 
ment conceded that the Thchg Agreement had strengthened the Thcho 
Government’s bargaining power during negotiations of the IBA. 

The Thcho IBAs include provisions to support ongoing research, monitoring 
and mitigation mechanisms for the impacts of mining on caribou. The Thcho 
Government, with IBA funding, conducts various traditional ecological knowledge 
and land use studies to inform their technical submissions to the co-management 
boards. Knowledge attained from this program is also submitted to the mines for 
incorporation into their management plans in the construction, operation and 
reclamation phases. 

In addition, in some cases, regulatory requirements (especially those related to 
traditional ecological knowledge) imposed on the proponent of a project by the 
co-management boards are funded through the IBAs. For example, in its final EA 
report for Dominion Diamond’s Jay Project, the MVEIRB required the proponent 
to convene and fund an Aboriginal traditional knowledge elders group to assist in 
monitoring caribou behavior and recommend ways of mitigating impacts on cari- 
bou migration during the construction, operations and closure of the mines. This 
group was formed and its activities are being funded through the IBAs. 

Since impact benefit agreements are confidential and hard to get information on, 
socioeconomic agreements are used as proxies for IBA content. These are agree- 
ments between the territorial government, Aboriginal governments and organiza- 
tions representing potentially impacted communities, and the proponents of major 
projects (GNWT 2018). Socioeconomic agreements typically include company 
commitments to employment and business opportunities, cultural and community 
wellbeing. The GNWT oversees the implementation of these agreements, tracking 
progress on the goals of the socioeconomic agreements and coordinating its efforts 
under each agreement. There are five such agreements in the NWT (GNWT 2018). 
Socioeconomic agreements are essentially an amalgamation of all the IBAs signed 
with all the Indigenous governments and organizations in the Northwest Territories. 
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Hence their contents largely mirror the contents of IBAs except for specific contex- 
tual provisions and direct monetary payments made to Indigenous communities. 

In fulfilling the requirements of the IBAs and the Tycho Agreement, the Thcho 
Government engages with the diamond mines industry in different ways and on 
various issues related to the operation and impacts of the mine. The mines hold 
numerous consultation meetings with potentially affected Indigenous groups 
(including the Thche Government) to share project information, discuss findings 
of environmental baseline studies and solicit traditional knowledge related to the 
mine. They also facilitate site visits to the mine’s site for potentially affected 
Indigenous groups. Regularly scheduled meetings between senior management 
and Thcho Government representatives, and community meetings on issues of 
importance to the communities have been key to building a strong working rela- 
tionship between the Tycho and the mines. 

Employment and training are central provisions of many IBAs including the 
Thchg Government’s agreement with the diamond mines. The Thchg gov- 
ernment provides the names of potential employees for mines, trainees for mine- 
related skills and training, and the names of Thchg -owned companies for 
provision of various goods and services to the mines. 

Another example of a direct engagement between the two parties is the joint 
Thchg Government and Dominion Diamond mine project to examine if dust 
from the mining activities is absorbed into the lichen and ingested by caribou. The 
project sampled soil and lichen at specific distances from the mine site and then 
investigated how dust from the mine potentially affected caribou use of the area. 
The study used traditional knowledge (record of past caribou use of the area) and 
modern scientific methods to sample the soil and lichens (Thchg Research and 
Training Institute 2018). 

While much of the engagement with the mining proponents is direct one-on- 
one collaboration on diverse issues, the Thcho Government also engages with 
industry in multi-stakeholder organizations (usually consisting of regulators, indus- 
try and other Indigenous groups who have signed IBAs related to the operations 
of the mines). One such organization is the Environmental Monitoring Advisory 
Board (EMAB) set up to oversee the operations of the Diavik Mine. 

The Diavik Diamond mine, situated some 200 kilometers south of the Arctic 
Circle in the NWT, at the bottom of Lac de Gras, commenced production in 2003. 
One of the conditions for the approval of the mine by the federal government was 
the signing of an environmental agreement, intended to ensure the environment 
around the Diavik Mine site is protected. It came into effect in March 2000, several 
months before the mine was given government approval to begin construction 
(Environmental Monitoring Advisory Board, EMAB n.d.). The Environmental 
Monitoring Advisory Board was constituted under the environmental agreement 
for the Diavik Diamond Project. 

The parties to the environmental agreement are all the First Nations communi- 
ties who signed IBAs with Diavik Mine (Tlichọ Government, Lutsel K’e Dene 
First Nation, Kitikmeot Inuit Association, North Slave Métis Alliance and the 
Yellowknives Dene First Nation), Diavik Mine, Government of the Northwest 
Territories, Government of Canada and the Government of Nunavut. Each party 
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to the agreement appoints a regular member and an alternate to sit on the EMAB, 
which has majority representation by the five Aboriginal groups who have signed 
an IBA with the Diavik. The other Aboriginal communities are stakeholders 
because their territories also border the mine. 

The EMAB provides oversight of Diavik Diamond mine and the regulatory 
process to ensure protection of the land, water, air and wildlife in the Lac de Gras 
area. The board also monitors the regulators and managers and makes recommen- 
dations to them, and may also make recommendations when regulators raise issues, 
or when regulators and Diavik disagree on an issue. These recommendations may 
also be forthcoming when either Diavik or the regulators do not address a question 
that the board thinks is important. The regulators and Diavik Mine must accept 
the board’s recommendations or give reasons why they did not (Environmental 
Monitoring Advisory Board, EMAB n.d.). 

The EMAB also undertakes community-based monitoring to help communi- 
ties better understand the interaction between the mine and the environment. The 
board’s traditional knowledge panel is mandated to work with local communities 
and assist the board in ensuring that Aboriginal knowledge is appropriately and 
meaningfully incorporated into the planning and management of the mine. In 
addition to providing comments on reports submitted by the diamond mine and 
the regulators, the Tycho Government provides capabilities on traditional knowl- 
edge about caribou to the board (EMAB 2019). 

As an independent public watchdog of Diavik, the EMAB works at arm’s length 
from Diavik and the other parties who signed the agreement. The board will exist 
until full and final reclamation of the mine. As per the environmental agreement, 
the board is funded by Diavik. 


Socioeconomic impacts of IBAs and the Thcho Agreement on 
Thcho communities 


A review of the scattered evidence on the effect of IBAs on communities, points 
to the important role played by these agreements in providing socioeconomic 
benefits, and at times vital services, to some of the Indigenous communities 
(Meerveld 2016). This is especially important when placed within the context of 
the rise of the neoliberal state in Canada. In many communities, many of the social 
support services are provided by mining companies under IBAs or general corpo- 
rate social responsibility provisions. 

Generally, there is a lack of data on the effects of IBAs and CLCAs on the lives 
of Aboriginal signatory communities. However, a 2014 study by Mehaffey 
Consulting demonstrated that the Tycho Agreement has led to improvements in 
the Thchọ economy and has had a significant impact on the GDP of the Northwest 
Territories (Tycho Government 2014). Other positive impacts include increases in 
business opportunities and mining-related (“spin-off”) spending in the region. 
The study also found that the Thchg are among the most self-sufficient govern- 
ments in the North, generating over 75 percent of their own revenues. 

In the eight-year period evaluated (2005-2013), the Thcho Government and 
Tlichg Investment Corporation companies contributed more than CAD450 million 
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to the GDP of the NWT. The Thchg Investment Corporation (wholly owned by 
the Thchg Government) has a diverse portfolio of firms providing goods and ser- 
vices to the mines. These include Tl Cho Logistics, Tli Cho/Orica Mining 
Services, Tycho Domco and Air Tindi/Thchg Air. 

The Thcho Agreement and IBAs with different mining companies have not 
only provided a financial windfall for the Thcho Government, but Thchg citi- 
zens are also reaping some of the financial benefits of the agreement. According to 
available data, in 2018, almost half (48.6 percent) of Thchọ families earned over 
CAD75,000 a year compared to 27.7 percent in 2003 (two years before the Thcho 
Agreement was signed) (GNWT 2020b). On the other hand, the percentage of 
Thchg families making less than CAD30,000 decreased marginally from 30.8 per- 
cent in 2003 to 27 percent in 2018 (GNWT 2020b). The percentage of Tycho 
families earning between CAD30,000 and CAD75,000 declined from 41.5 per- 
cent to 24.3 percent in the same period (GNWT 2020b). These figures show a 
marked improvement in the earnings of many Thchg families. 

Significantly, the unemployment rate has declined and labor market participation 
rates in Thcho communities have witnessed a marked increase as more people gain 
employment in the mines. In 1999, Thcho communities had a combined unemploy- 
ment rate of 43 percent compared to 28.1 percent in 2019. The participation rate also 
increased from 55.6 percent in 1996 to 60.6 percent in 2019. It is important to note 
that these figures have fluctuated between the intervening years (GNWT 2020c). 

There has also been generous support for social, cultural, educational and other 
community activities in Thchge communities (Rio Tinto n.d; GNWT 2018). 
Scholarships financed from IBA transfers, skills training and other educational pro- 
grams are increasing community and individual capacity. In 2005, a regional trades 
and technology training center was established to train local people in essential 
job-related skills, particularly those applicable in the mining industry. There has 
also been support for Thcho cultural activities and for institutions providing ser- 
vices to people with addictions and other social problems. 

While data on the negative impacts of mining on Thchọ communities are 
scarce, evidence from amalgamated data for small communities in the NWT points 
to some potentially significant negative impacts of mines on these communities. 
Increases in discretionary income have led to increased crime, substance abuse and 
gambling among some in the communities, including Thchg communities 
(Davison and Hawe 2012; GNWT, 2015). It has also been observed that there is less 
supervision for young people, as material goods and gifts are replacing appropriate 
parenting. Also, the inequitable distribution of resources is creating haves and have- 
nots in communities (Davison and Hawe 2012; GNWT, 2015). While it is difficult 
to ascertain whether these changes are all solely the result of the booming mining 
sector alone, it is evident that mining is a contributing factor. 

In comparing IBAs in Canada and Australia, O’Faircheallaigh (2020) notes 
that some Indigenous groups are reaping substantial economic benefits from 
IBAs and are achieving a significant role in environmental management of 
developments on their territories. It can be concluded that the Thcho IBAs and 
the Thchg Comprehensive Agreement have provided substantial economic 
benefits to Thchg communities. These agreements have also given the 
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Thcho important roles in the environmental governance structures overseeing 
mines on or adjacent to their territories. 

Hence, it is evident that IBAs and CLCAs are relatable, and both work in tan- 
dem to structure the governance mechanism between Indigenous peoples and 
industry in the Mackenzie Valley. While IBAs are supra-regulatory, they impact the 
regulatory process in important ways. For example, in the NWT, when a major 
resource development project is going through the approval process, the territorial 
government asks the proponent to provide an outline of its programs aimed at 
offering socioeconomic benefits to northerners and monitoring some of the 
effects of their project on potentially impacted communities. Since IBAs are con- 
fidential agreements, the details of the agreement are not disclosed, but their mere 
presence is considered vital for project approval. 

Prior to the CLCAs, industry and government were the dominant players in the 
mining industry. The land claims agreements and the requirements to consult with 
Aboriginals have created many avenues of interaction and increased the frequency 
of interaction between Indigenous people and the mining industry. Indigenous 
people are also involved in the governance framework for the mining industry. 
These interactions have become necessary for the goals of the IBAs and the CLCAs 
to be met. Impact benefit agreements and CLCAs have not only impacted the 
socioeconomic aspects of Tycho communities but have also resulted in gover- 
nance changes in the region. These changes are discussed next. 


Thcho Agreement, impact benefit agreements and the 
emergence of a new governance structure 


Abbott and Snidal (2009, p. 52) outline the conceptual model of the “governance 
triangle” to help represent the groupings of actors and interests in governance 
schemes that create rules and processes for participating actors. There are three major 
groupings of actors: “firm,” which is composed of individual companies as well as 
industry associations and other groupings of companies; “NGO,” which is a broad 
category of civil society groups, international non-governmental organizations, aca- 
demic researchers, activist investors, and individuals; and “state,” which includes both 
individual governments and supranational groupings of governments (e.g., the 
European Union, the United Nations). The triangle typically includes many gover- 
nance schemes, with location of each regulatory initiative based on the approximate 
amount of influence (“governance shares”) that each actor exerts over it. 

Historically, in the NWT, before the modern treaties were signed, the gover- 
nance structure in Canada’s extractive industry was dominated by the state and 
industry. However, due to the negative impacts of extractive activities on the liveli- 
hood and culture of Aboriginals, the dominance of these actors has been questioned 
by Aboriginals (Jamasmie 2014). In the Mackenzie Valley, the duty to consult, mod- 
ern treaties, a more inclusive EA regime and IBAs (Harvey and Bice 2014) have 
facilitated the emergence of a flexible, innovative and participative governance 
regime for the interaction between Aboriginal communities and industry. 

This governance innovation mirrors the shift from government to governance 
(a shift from hierarchical representational government by institutions under majority 


120 Horatio Sam-Aggrey 


rule to more networked egalitarian stakeholder relations based on consensus (Jones 
1998; Braithwaite and Levi 2003). These governance arrangements are not character- 
ized by the exercise of hierarchical governmental authority but by informal networks 
that focus on partnerships and networks. In many ways it can be argued that this new 
governance model is a tool facilitated by the Canadian federal government through a 
wide range of measures (both legal and administrative) aimed at downloading to 
industry some of its responsibilities to consult with and accommodate Aboriginal 
concerns related to mining activities. A counter argument is that it is important for 
industry to agree to the consultation because they are on the ground and understand 
the context better. Nevertheless, the fact that government does not play an active role 
in the negotiation of IBAs somehow tips the balance in favor of industry. The promise 
of lucrative confidential financial agreements at the end of a long and tiring approval 
and regulatory process increases the possibility of the scales being turned in favor of 
industry and against Aboriginal communities in both consultation and during EA. 
From the different forms of interaction and governance schemes between the 
Thcho Government, the mining industry and other stakeholder organizations, it is 
evident that the interrelated processes of the federal duty to consult, the 
independently-run EA process, modern treaties and the locally negotiated IBAs 
have led to the creation of component parts on different levels of an embedded 
governance structure for the interaction between industry and Indigenous people. 
Hence one can identify an interrelated, nested and multiscale governance structure 
emerging from four distinct governance features (consultation, Tycho Agreement, 
EA and IBAs) that can be viewed as an effort by governments, the mining industry 
and Aboriginal communities to realize a workable solution to some of the chal- 
lenges brought about by mining. While Figure 1.1 (Chapter 1) as an ideal type, 
captures the typical governance triangle within which many Indigenous 
communities operate, Figure 6.4 provides a visual representation of the various 
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Figure 6.4 Governance Triangle depicting the Thchg governments interaction with the 
mines and other stakeholders. 
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governance schemes within which the Thcho government, mining companies and 
other stakeholders participate. 


Conclusion 


For many years, the mining industry gained access to Indigenous lands for the 
extraction of natural resources without much input from the communities where 
they operated. However, in northern Canada over the past two decades, compre- 
hensive land claims agreements have provided a robust legal framework to ensure 
that Indigenous people actively participate in the management of resources on 
their traditional lands. With the signing of these agreements, Indigenous groups 
have gained a high degree of political leverage in northern resource governance 
and are becoming active participants in the regulation of the extraction of resources 
from their traditional homelands. 

Comprehensive land claims agreements offer legal and economic certainty by 
providing clarity regarding issues such as land ownership and Indigenous rights. 
This clarity serves to deliver certainty for businesses which, according to some 
analysts, has driven the Canadian government to negotiate such agreements in 
resource-rich areas. The agreements have also given communities a strong role in 
resource management and leverage in negotiating IBAs. 

Impact benefit agreements, which in the northern Canada context are legally 
required, have also empowered Indigenous people to actively participate in the 
mitigation of the effects of mining on their territories, while also negotiating for 
more of the benefits accruing from the extraction of resources on their territories. 

In this chapter, I have outlined the role of the Thcho Agreement in shaping the 
relationship between industry and the Thchg. It is evident that the agreement has 
altered the Thchọ people’s relationship not only with the state but also their 
relationship with industry and their role in the regulation of mining activities in 
the Mackenzie Valley. The Thcho are active participants in the regulation of 
mining, and environmental initiatives using Thchg traditional knowledge 
(largely funded by industry under the IBAs) have been undertaken to address some 
of the adverse impacts of mining operations. 

It can also be concluded that IBAs have not only provided substantial economic 
benefits to Thche communities, they have also given the Tycho important roles in 
the environmental management of mines on or adjacent to their territories. 

Although the negotiation of impact benefit agreements is a private endeavor 
between the Thcho Government and industry, IBAs have implications both for the 
relationship between the Thcho and the mining companies and for the Thchg’s 
relationship with public mining regulatory agencies. The incorporation of some of 
the funding for ongoing environmental and social monitoring of the project in the 
IBAs is testimony to the blurred lines between impact benefit agreements and the 
formal resource management regime. 

The negotiation of new treaties and self-government agreements, the signing of 
IBAs and the duty to consult have led to a reconfiguration of the structures gov- 
erning the relationship between industry and Aboriginal communities. The gov- 
ernance of these relationships is now being increasingly played at multiple venues 
and at multiple scales. 
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In terms of the governance triangle, it is evident that for the Thchọ, the relation- 
ship between the state and Indigenous people has very important implications for 
the relationship between the Thcho and industry. This is largely due to the over- 
arching legal framework provided by the CLCAs, which ensure meaningful Thcho 
participation in resource management on their territories. The same framework 
provides for the negotiation of IBAs to mitigate the negative impacts of mining and 
maximize benefits accruing to the communities from mining activities. Hence, it is 
not far-fetched to argue that in the case of the Thchg, the relationship between the 
State and the Thchọ is the most important angle of the governance triangle. This 
relationship has provided the Thchg with political leverage in their relationship with 
industry, thereby slightly leveling the playing field between the two parties. 
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Rolling over Indigenous rights in Ontario, 
Canada 


Gabrielle A. Slowey 


Introduction 


The provincial north is an integral part of Canada’s northern landscape. Its geog- 
raphy and history are rich in stories and experiences of natural resource extraction, 
from uranium to forestry, from oil and gas to gold, diamonds, nickel and ore. 
Indeed, the history of the Canadian north reflects the general history of Canada in 
general as a staples producer and exporter (Innis, 1930). It also reflects the history 
of Indigenous and non-Indigenous relations in particular, which is largely a story 
of non-Indigenous peoples seeking access to and ownership of Indigenous lands 
and the resources contained in them. Historically, a myriad of reasons has been 
offered for the taking of Indigenous lands, including white settlement, but none 
has been or remains so compelling as the desire for unfettered access to resource 
development. To that end, important progress has been made to ensure that First 
Nations treaty rights are respected and protected to better ensure that they partici- 
pate in and benefit from development occurring on or near their traditional terri- 
tory. Today, there are new norms, processes and procedures (such as the duty to 
consult and the increasing use of environmental assessments) that the courts have 
essentially mandated. These processes are designed to secure First Nation agree- 
ment for development projects, and government and industry must engage in them 
if increased development activity is to occur. 

However, what happens when there is a global pandemic? What happens to the 
processes put in place designed to respect and honor Indigenous-state relations? As 
government finances run dry trying to keep the economy afloat, there is a real 
need of government to fill its coffers. As the case of Ontario shows, the whittling 
away of these requirements ensures unfettered access to Indigenous lands. While 
First Nations rights in the context of resource development have arguably increased, 
this chapter demonstrates how quickly and easily those advances can change. 
Looking at Bill 197, officially the COVID-19 Economic Recovery Act (2020) in 
Ontario, this chapter shows how the state is once again using mining to solve its 
economic problems. Absolute power over natural resources is retained by the prov- 
ince, and its role as promoter of resource development ultimately overrides its role 
as protector of Indigenous lands and rights. 
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Ontario in the Treaty context 


Canada is a country rich in natural resources. Indeed, as the famous professor of 
political economy at the University of Toronto Harold Innis first observed (1930)— 
and others since have debated (Watkins, 2007; Mills and Sweeney, 2013; McNally, 
1981)—Canadian history is the history of “staples” (natural resources such as fur, 
timber, fish and minerals production and export). However, these resources are not 
evenly distributed across the country and are more commonly located across the 
Canadian “North” (both territorial and provincial). For instance, in Ontario in 1903 
silver deposits were found in Cobalt in northern Ontario, and mining has since 
been a key economic driver for the region. With the Klondike Gold Rush in the 
far-off Yukon Territory coming to a close, governments and prospectors alike were 
keen to find the next hot commodity. The discovery of a silver vein kicked off a 
rush to northern Ontario, where the town of Cobalt became the focus of mining 
in 1905-1906. Eventually gold rushes in Kirkland Lake and Timmins would become 
more appealing and more profitable (MikeyMike426, 2020). Indeed, northern 
Ontario has been a leader in mining for over a century, responsible for one-third of 
Canada’s total mined metal production (Burkhardt, Rosenbluth and Boan, 2017). 
The economic opportunity for new mines in Ontario is once again the focus for 
the Government of Ontario as global demand for minerals continues to grow. 

At the same time that gold was being discovered across northern Ontario, the 
governments of Canada and Ontario appointed three representatives to “negoti- 
ate” Treaty 9 to open up northern Ontario for development and settlement (Long, 
2010). These treaty commissioners were dispatched to the region to host meetings 
with local Indigenous peoples, and present to them the terms of the treaty. They 
arrived with a pre-written document that followed the format of previously nego- 
tiated treaties, with some provisions like hunting and trapping taken directly from 
Treaty 8. Treaty 9 (also known as the James Bay Treaty and not to be confused 
with the James Bay and Northern Quebec Agreement signed in 1975) was final- 
ized in 1905—1906. Subsequent adhesions in 1929-1930 included those northern 
First Nations that had been left out of the original signing (Long, 2010). 

Despite having a treaty, First Nations have had very few, if any, opportunities to 
influence development. Instead, these Indigenous peoples and their interests have 
been largely ignored in mining and forestry development in northern Ontario. In 
fact, what is important in, and unique to, Treaty 9 is the veto power retained by the 
province of Ontario. Commonly referred to as the “take-up clause,” the terms of 
the written treaty permit the province of Ontario to reclaim any land set aside for 
Treaty 9 for its own purposes, from fishing to mining to economic development. 
Eleven numbered/historic treaties were negotiated across parts of Canada in 1871— 
1921, but unlike in all other Canadian historic treaties, the province was both a 
signatory to Treaty 9 and also made its own rights explicit. It is important to point 
out that for the First Nations, what was promised orally (because the chiefs of the 
day were unable to read the legal document at the time so they relied on the spo- 
ken promises) did not reflect what was ultimately found in the written text of the 
treaty. For instance, according to legal counsel Murray Klippenstein, the negotia- 
tors deliberately omitted any mention of the take-up clause in their discussions, 
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which left First Nations duped by verbal promises that they would be able to keep 
their traditional lands for hunting, fishing and trapping (Wiens, 2014). Hence, 
Treaty 9 First Nations challenge the validity of the written text as contradicting the 
promises made orally at the time of the signing, which raises important questions 
around its interpretation and application (Klippenstein and Quick, 2021). 
Regardless, the fact that this historic treaty persists today means that Treaty 9 First 
Nations are bound to the terms of an anachronistic, paternalistic and colonial doc- 
ument unlike those First Nations in other parts of Canada that have more recently 
negotiated their own, modern treaties. 

In Canada, of over 630 First Nations communities representing over fifty nations 
and fifty language groups, only 26 have settled modern-day treaty land claims nego- 
tiated after 1975. In addition, there are 25 self-government agreements across Canada 
involving forty-three Indigenous communities (of which the Tlichg are one, as fea- 
tured in the chapter by Sam-Aggrey in this volume) (Nunavut governance is 
achieved through public governance) (Government of Canada, 2020a). The rest of 
the First Nations across Canada are governed under the Indian Act (1876)—a rem- 
nant of colonial legislation that continues to define the paternalistic relationship 
between the state and most First Nations. Those First Nations with a modern 
agreement are self-determining and are no longer governed under the direct control 
or jurisdiction of the federal government but interact with the provinces or territo- 
ries and the federal government on a government-to-government basis. 

To elaborate, Canada is a federal country where power is divided between two 
separate orders of government: the central or federal government and the provinces 
and territories. The territories are technically creatures of the federal government 
but because of devolution in Yukon (2003) and the Northwest Territories (2014), 
power has been transferred to these regions which now function more practically 
as proto-provinces. Under the terms of the Constitution Act (1867), responsibility 
for “Indians and lands reserved for them” was assigned to the federal government, 
essentially making Indigenous peoples wards of the state. However, the provinces 
were given exclusive jurisdiction and important powers over natural resources, 
education, health and welfare. What this means today is that the provinces have a 
great deal of power over resource development. It also means that those First 
Nations that do not have a modern treaty or self-government agreement continue 
to be administered directly by the federal department of Crown—Indigenous rela- 
tions and Northern Affairs Canada (CINAC) and Indigenous Services Canada 
(ISC). In the late 1960s, the federal government attempted to eliminate the First 
Nations “status” as wards of the state which would have had the effect of ending 
federal responsibility, closing federal offices and transferring the responsibility for 
First Nations peoples over to the provinces, but this proposal failed (see the White 
Paper formally known as the Statement of Government on Indian Policy, 1969). In 
addition, most of the remaining 600 First Nations either have a historic treaty 
relationship—a numbered treaty negotiated in 1871-1921 or a peace and friend- 
ship that predates Canadian confederation—or no existing treaty relationship with 
the federal government (primarily the case in British Columbia). In the absence of 
any new agreements, these communities remain constrained by historic and ongo- 
ing state domination. 
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The constraints and limitations imposed on First Nations by historic treaties 
puts those First Nations at a disadvantage, especially when compared to their mod- 
ern treaty counterparts, because the historic relationship continues to be one of 
control and domination rather than self-determination. Most modern claims were 
generated by the need to gain clear legal authority to proceed with mega-resource 
projects in areas where no treaties previously existed (Slowey, 2021). To that end, 
the First Nations that have negotiated new agreements under the federal land 
claims policy have been able to include recent aspirations, advocate for new institu- 
tions, such as development corporations and co-management boards, and ensure 
that their visions and needs are met and mediated through the modern agreement. 
Under the federal land claims policy, claims cannot be negotiated where there are 
existing treaties like the numbered treaties, unless, as was the case in the Northwest 
Territories, where the treaty was egregiously flawed. Although most First Nations 
in Canada operate local community governments and are thus, theoretically, able 
to make decisions about their communities’ priorities and needs, the reality is that 
most of these same First Nations across Canada continue to be subject to direct 
monitoring and oversight by the federal government. There is still an institutional- 
ized relationship of dependence that is in large part tied to the financial condition 
and reliance of First Nations on the state. Hence, there is asymmetry and uneven- 
ness in First Nations experiences both within and across Canada when it comes to 
how much agency they can exert in the context of mining development in their 
territories. Where First Nations do not have modern treaties there is no level play- 
ing field. 


Ontario in the Canadian context 


Ontario is one of the four largest provinces in Canada in area (alongside Quebec, 
British Columbia and Alberta, not including the territories), with a population of 
almost fifteen million people. It boasts large urban centers (Toronto and Ottawa) 
and popular sports teams (Raptors in basketball, Blue Jays in baseball and Maple 
Leafs in ice hockey, all based in Toronto). In terms of sheer size, Ontario covers over 
a million square kilometers, of which northern Ontario encompasses almost ninety 
percent of the landmass of the province (almost 807,000 km’, southern Ontario 
being only 140,000 kim? and eastern Ontario 35,000 km’). In contrast to its size, 
northern Ontario has only eight percent of the population (Spotton, 2001). The 
majority of the provincial population lives in southern Ontario, with over six 
million people representing almost half of Ontario’s total population living in the 
Greater Toronto Area (GTA) alone. 

While Indigenous peoples make up a small proportion of the total Ontario 
population, there are more Indigenous peoples in Ontario than in any other prov- 
ince (Spotton, 2001). Twenty-three percent of all Indigenous peoples in Canada 
live in Ontario, with 133 communities located across the province. Five of the 
twenty largest First Nations in Canada are located in southern Ontario, with 
Mohawks of Six Nations being the largest (Government of Canada, 2020b). Of 
those 133 First Nations communities, over thirty First Nations in northern Ontario 
are considered remote, accessible only by air year-round or ice road. Treaty 9 cov- 
ers two-thirds of northern Ontario, encompassing an area of 332,000 km’, is made 
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up of 38 First Nation communities and has a population of only 17,000 people 
(Statistics Canada, 2019). Despite the small population, Treaty 9 First Nation com- 
munities have a higher percentage of youth, as well as youth out-migration, lower 
labor force participation and employment rates, lower educational levels and lower 
income levels than the regional and provincial average (Spotton, 2001). 

Ontario may be portrayed as a leader in Canada, but it has not led the promo- 
tion and protection of Indigenous rights. The province has historically claimed that 
it possesses jurisdiction over all of northern Ontario by virtue of Treaty 9 (and 
Treaty 3, covering the northwestern part of the province), which included the sur- 
render of Aboriginal title to land (Loutit, n.d.). Given this understanding of the 
treaty, this chapter shows how the governance triangle is not a triangle at all but 
rather a set of parallel lines, the first set of lines linking government and industry, 
while the second set of lines links industry and First Nations. Where the triangle 
hangs off-balance is in the relationship between the province and First Nations. In 
spite of Supreme Court rulings in Canada that require provinces to consult First 
Nations on developments that may impact their treaty rights, as Bill 197 demon- 
strates, the province continues to introduce legislation that effectively reduces reg- 
ulatory requirements, essentially eschews the duty to consult and makes it easier for 
industry to access and ultimately develop natural resources. 

To clarify, the duty to consult is a constitutional obligation that the courts have 
found exists in section 35 (1) of the Canadian Constitution Act (1982). It is a legal 
obligation of the Crown (be that federal or provincial) to consult Aboriginal peoples 
over actions or decisions that may affect their Aboriginal or treaty rights (see 
Newman, 2009). While the source of the duty to consult lies with the honor of the 
Crown, the broad purpose of the duty is a process of fair dealing and reconciliation 
between the Crown and Indigenous peoples. The reality, however, is that the Crown 
can and typically does delegate the responsibility to gather and share information 
about a project with First Nations to the industry proponent. This may in part 
explain the rise, popularity and prevalence of impact benefit agreements, which 
industries can use in permitting processes to demonstrate First Nations community 
support for a project. Thus, through a series of rulings starting as far back as Guerin 
v. the Crown in 1984 where the court ruled that the federal government had violated 
its fiduciary duty by failing to consult with a First Nation, followed by Sparrow in 
1990 and the development of the infringement test (the “Sparrow test” sets out a list 
of criteria that determines whether a right is existing and, if so, how a government 
may be justified to infringe upon it) and culminating in the Supreme Court trilogy 
of cases on the duty to consult in 2004, Haida Nation v. British Columbia (Minister of 
Forests), Taku River Tlingit v. British Columbia (Project Assessment Director) and Mikisew 
Cree First Nation v. Canada (Minister of Canadian Heritage) the Supreme Court of 
Canada has set out a framework of minimal legal requirements. Based on this case 
law, provinces have been able to draft and develop their own consultation policies 
which vary greatly across the country from highly prescriptive in some jurisdictions, 
as in Alberta, to almost non-existent in others, as in New Brunswick. 

Ontario is not the only jurisdiction where the focus on resource development 
during the time of COVID is taking place (Bernauer and Slowey, 2020). From the 
Yukon to northern Alberta, resource extraction remains a key economic driver 
(Slowey and Stefanick, 2015). What links these cases is that where there are no 


130 Gabrielle A. Slowey 


modern treaties, the lack of Indigenous rights is amplified, as the development of 
land remains under the purview of government policies and priorities. First 
Nations interests that are supposed to be protected by the state can be and often 
are ignored under the auspices of what government claims serves the greater pub- 
lic, read non-Indigenous, interest. Mining represents one of those “greater inter- 
ests” that compel governments to act in ways that contravene and contradict their 
duty to protect and preserve Indigenous rights. This reflects the governments’ role 
as the central actors in the governance triangle of natural resources. However, First 
Nations are integral to that governance triangle, despite government actions that 
would suggest the contrary. As Eabametoong Chief Harvey Yesno explains, 


We see ourselves as the key to development in the north. We are the ones that 
hold the key for certainty, both to government and to industry, who has to 
raise the money in the stock market. We’re one of the legs in the three-legged 
stool for four-legged stool. 

(Garrick, 2020) 


While it is relatively common to view conflicts around mining as conflicts between 
First Nations and industry, the state is the central actor in issuing permits and shap- 
ing the conditions under which mining takes place. As the Australian political sci- 
entist Cathy Howlett writes: 


States play a key role in the definition and control of resources. They establish 
property rights, enforce commercial contracts, and regulate the behaviour of 
the private sector in areas such as company and environmental law. States define 
the terms on which resources will be accessed, produced, transported, and mar- 
keted. In short, states shape the institutional framework within which resource 
development occurs, and as such are a major determinant of the constraints and 
opportunities faced by the various actors involved in resource development. 
(Howlett, 2010, p. 109) 


In recent decades, the Ontario government has been restructured in ways that 
favor mining corporations. For instance in 1996, the Conservative government 
issued a series of budget cuts that ultimately limited the capacity of the Ministry of 
the Environment, the Ministry of Natural Resources and the Ministry of Northern 
Development, Mines and Forestry to carry out amendments to the Mining Act 
passed in 1990 that had been aimed at requiring mine proposals to be accompanied 
by closure and rehabilitation plans to curb the effects of mine abandonment. And 
as Bill 197 demonstrates, new legislation further opens the gates for development. 
To demonstrate more clearly how this occurs, I will now turn to explore the case 
of the “Ring of Fire” in northern Ontario. 


“Ring of Fire,’ northern Ontario: then 


The “Ring of Fire” is an area of northern Ontario that has one of the richest 
deposits in the world of chromite, a key ingredient in the production of steel 
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(Hjartarson et al., 2014). The area also has other resources—deposits of nickel, 
copper and platinum—in abundance. Colloquially referred to as the “Ring of Fire” 
(now rebranded as Wawangajing), the deposit in northern Ontario is among the 
largest intact wetlands on the planet, 500 kilometers northeast of Thunder Bay in 
the James Bay Lowlands. The region is more remote by some measures than many 
parts of the Arctic, and the James Bay Lowlands at the southern tip of Hudson Bay 
are “at their most phenomenal in spring when they are overwhelmed with bird life. 
Feds and untried muskeg full of sphagnum moss alternate to form a mottled pat- 
tern of string bog.” (Gamble, 2017). 

The mineral deposit is roughly 330 km from the nearest road or rail line. In 
2014, the Ontario Chamber of Commerce released a study on the proposed Ring 
of Fire development, which covers 5,000 square kilometers, predicting that it 
would create 5,000 new jobs and generate more than $25 billion in economic 
activity across numerous sectors in Ontario (McGee and Gray, 2019). However, the 
development would also affect at least nine First Nations in the immediate vicinity. 
The Matawa First Nations is a tribal council of ten northern Ontario First Nations 
which also forms part of the larger political organization, Nishnawbe Aski Nation 
(NAN) (formerly the Grand Council of Treaty 9) which represents Treaty 3 and 
Treaty 9 First Nations in northern Ontario. The communities potentially affected 
by the project include Marten Falls First Nation, Webequie First Nation and 
Neskantaga First Nation—and others on the edge are Nibinamik First Nation, 
Aroland First Nation, Long Lake 58 First Nation, Ginnogaming First Nation, 
Eabametoong First Nation, Miskheegogamang First Nation and Constance Lake 
First Nation. Five of these communities are not yet accessible by road. 

According to an internal briefing note from the federal Department of 
Aboriginal Affairs, 


First Nations in the Ring of Fire are some of the most socioeconomically 
disadvantaged communities in all of Canada (plagued by) chronic housing 
shortages, low education outcomes and lack of access to clean drinking water. 

(McKie, 2013) 


All of this jeopardizes the ability of local First Nations to benefit from the potential 
opportunities associated with the Ring of Fire development. For example, 
Neskantaga First Nation has been under a “boil water advisory” since 1995, longer 
than any other First Nation in Canada (Stefanovich, 2020a). In fall 2020, when the 
community was evacuated to Thunder Bay due to a suspected contamination in the 
water treatment plant (the water was covered in an oily sheen), Neskantaga Chief 
Chris Moonias explained in an interview with the Canadian Broadcasting Company 
how his family was drinking bottled water in the hotel because they were fearful 
and unaccustomed to drinking water that flowed from the tap (Stefanovich, 2020b). 
Hence, in principle, the communities agree that the First Nations would benefit 
from increased roads, increased access to broadband and so forth. 

News of the Ring of Fire project first appeared in the provincial budget in 
2010 (White, 2020), and shortly thereafter, in May 2011, Matawa chiefs and 
their communities called for a Joint Environmental Assessment Review Panel. 
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On October 13, 2011, the Canadian Environmental Assessment Agency (CEAA) 
proceeded with a Comprehensive Study under Environmental Assessment that 
favored the mining industry and did not invite local First Nations to participate 
(Fraser and Rasevych, 2011). Eight days later, on October 21, 2011, Matawa 
First Nations put out a media advisory, withdrawing its support for the Ring of 
Fire development unless the federal government agreed to a joint review panel 
environmental assessment process that would allow First Nations communities 
in the area to have a voice (Smith, 2011). The Matawa chiefs also announced 
that, from then on, they would live by the oral treaty because they objected to 
the “take-up” clause in Treaty 9.So Matawa communities asserted their inherent 
Aboriginal and treaty rights to refuse impositions created by others. They 
sought to ensure that any development that takes place on their traditional 
homelands occurs only with their free, prior and informed consent (commonly 
referred to as FPIC, as outlined in the United Nations Declaration on the 
Rights of Indigenous Peoples UNDRIP (see Papillon and Rodon, 2017). 

Despite proposed development in the Ring of Fire, major challenges include a 
lack of access to the remote region, environmental issues and infrastructure such as 
roads, railroads, electricity and First Nations land rights. For his part, in 2013, the 
federal minister responsible for the Ring of Fire at that time, Tony Clement, clari- 
fied that the only way any extraction project could work was if First Nations 
people in the region were included as partners. During his time as minister, 
Clement promised that the federal government would consult with local commu- 
nities and develop plans to allow them to participate in the economic activity that 
this project was going to generate. In the end, however, funds were not committed 
to that purpose. 

Then, on June 13, 2013, Cliffs Natural Resources, which owned the deposit 
announced it was indefinitely suspending its $3.3 billion project, pending further 
negotiations between First Nations and the province. At that time, Cliffs claimed 
that the provincial government had not consulted with First Nations, nor was it 
developing the necessary infrastructure—such as roads and airstrips—required to 
extract the resource. Shortly afterwards, the company shut down its operations. Still 
another company, Northern Superior Resources Inc., filed a lawsuit in November 
2013 against the Government of Ontario, also charging it with failure to consult 
with First Nations even though First Nations groups had announced that they 
were ready and willing to enter bilateral negotiations (CBC News, 2013). 

In March 2014, a Regional Framework Agreement was signed between the 
Matawa First Nations and the Ontario government, giving First Nations in the 
area a stake in how the Ring of Fire would be developed. The agreement outlined 
how the nine First Nations that comprise the Matawa First Nations were to work 
with the province on the environmental assessment process and monitoring. The 
agreement also addressed matters pertaining to resource revenue sharing and 
developing regional and community infrastructure. This was an important agree- 
ment because economic, social and governance issues (and their interrelationship) 
were given equal consideration. The framework called for mutual respect, under- 
standing, participation and accountability. Webequie First Nation chief Cornelius 
Wabasse commented on the importance of a framework agreement: 
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We just want a proper consultation ... and also to work with government 
side-by-side on how we're going to alleviate some of these issues that will 
arise from the development in our area. 


(Smith, 2011) 


Subsequently, in May 2014, the Ontario government announced that it was recom- 
mitted to spending $1 billion to build a highway to the province’s remote northern 
Ring of Fire region, with or without a federal government commitment to spend- 
ing. The potential for resource development to transform northern Ontario was 
seen as necessary by local First Nations and their leaders, given the poor financial 
condition of many communities. Indeed, there was a great sense of optimism and 
hope attached to the development of the Ring of Fire. As Brian Davey, former 
executive director of the Nishnawbe Aski Development Fund, put it: “Resource 
development, if it is done right and respects the land, can be a contributing factor 
in achieving for our communities all four elements (healthy, happy, loving and 
fulfilled)” (Davey, 2014). For many years the communities of northern Ontario 
have been repeatedly featured in national news headlines with annual floods, evac- 
uations and calls for relocation. Given the lack of industry in the region, there is 
high unemployment and, consequently, state dependence. Hence, the desire to 
benefit from resource development is significant as a vehicle to transform not only 
the material condition of the communities but also the mentality of the residents. 
As George Hunter, former chief of Kashechewan, another northern Ontario com- 
munity, has said, 


It’s the same problem in Kashechewan. They’ve got a welfare mentality. The 
province takes in $400 million a year from licenses. If we just had some of that 
money, we could look after ourselves. 

(Strauss, 2005) 


Indeed, the idea of mining as a potential panacea for First Nations poverty contin- 
ues to inspire support for mineral development projects among First Nations and 
provincial governments alike. 


“Ring of Fire,’ northern Ontario: now 


In 2013 the Ring of Fire development stalled when Cliffs ultimately sold off its 
interest to Canadian-owned Noront in 2015. Noront now owns 85 percent of the 
mining claims in the James Bay Lowlands area and has been working toward the 
completion of the permitting and approval process. In 2019, it was projected that 
the Eagle’s Nest nickel, copper and platinum group mine would be operational by 
2024. However, the topic of the Ring of Fire development was made front and 
center more noticeably when, while on the campaign trail in 2018, then 
Conservative leader candidate Doug Ford tweeted “If I have to hop on a bulldozer 
myself, we're going to start building roads to the Ring of Fire” (McGee and Gray, 
2019). Promising to be a government of “doers” unlike the previous Liberal gov- 
ernment that he labeled a government of “talkers,” Ford made it clear that the 
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building of roads to the rich mineral deposit would be a top priority for his gov- 
ernment. That is, Ford promised to fulfill a promise made by the previous Liberal 
government of Kathleen Wynne, which in 2017 had promised provincial support 
to build an access road. Ford went as far as calling the access road the “Corridor to 
Prosperity” because it would not only offer mining companies access to the region 
but would also open up access via road to half a dozen remote First Nation com- 
munities that currently have no road access (Kenney, 2019). 

Upon taking office in 2018, the Ford government decided to embark on a new 
process and scrapped the 2014 Regional Framework Agreement proceedings with 
Matawa First Nations. Apparently, the province wanted a process that would expe- 
dite access and ultimately resource production (Northern Ontario Business, 2019). 
To that end, Noront Resources went directly to local First Nations to negotiate a 
Memorandum of Understanding with Marten Falls and Aroland First nations, 
which both became Noront shareholders. Working directly with the local First 
Nations, Noront promoted the potential benefits of the project as inherent. In the 
words of a press release: 


For communities like Marten Falls, it is an unprecedented opportunity to 
transform our socioeconomic future. The youth of Marten Falls look forward 
to the Ring of Fire as a generational opportunity that can provide training, 
employment, business prospects, new revenue for social services and many 
other opportunities — direct and indirect — for the province. Without the Ring 
of Fire, economic prosperity for our communities will remain a pipe dream. 
(Nation Talk, 2019) 


Fast forward a few months to 2020 when a global pandemic gripped the country 
and effectively shut down key economic drivers in the provincial economy. As a 
result, provincial coffers ran dry in an effort to keep the provincial economy afloat. 
At the same time, as was the case in most jurisdictions across the country, mining 
was deemed an essential service: mines could continue to operate and mine work- 
ers could continue to travel to and from the mine site to service the mines despite 
regional and provincial lockdown and stay-at-home orders (Bernauer and Slowey, 
2020). To reiterate, at a time when people were told to avoid all non-essential 
travel, when communities went into full lockdown, with travel bans in place and 
all in-person, face-to-face meetings canceled, mines and their crews were allowed 
to continue to operate and to travel relatively unimpeded to and from their homes 
to the mine sites. In the midst of this pandemic, on July 8, 2020, the Ford govern- 
ment introduced Bill 197:The COVID-19 Economic Recovery Act. This sweep- 
ing, omnibus legislation altered twenty pieces of legislation, with amendments to 
the Building Code Act, City of Toronto Act, Education Act, Payday Loans Act, 
Marriage Act, Occupational Health and Safety Act, to name a few. However, one 
particular section modified key parts of the provincial environmental assessment 
regulations, removing any public appeals as well as the approval of a Provincial 
Land and Development Facilitator, which “seems purpose-built to fast track devel- 
opment, including low-density sprawl on farmland, forests and wetlands, outside of 
normal planning processes” (Gray, 2020). The legislation also expanded the use of 
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Ministers Zoning Orders (MZOs) under the Ontario Planning Act. Originally 
intended to be used in exceptional cases, the power of MZOs allows a minister to 
make a ruling on how a piece of land is to be used in the province with no chance 
of appeal by municipalities, citizens or environmental groups. In 2020, fourteen 
MZOs were issued for residential/mixed commercial residential projects and 
another six for industrial/commercial/logistic projects alone (Gray, 2020). 

On July 21, 2020, the Bill received its second reading, third reading and royal 
assent. The speed with which the Bill was passed was very unusual and some- 
what alarming, especially for such a major piece of legislation. It is also unusual 
that the Bill was passed despite no public consultation in the name of economic 
recovery during this pandemic. Although there is a precedent for the Ford gov- 
ernment pushing through legislation without consultation (an Ontario court 
previously found the Ford government had ignored consultation laws when it 
canceled the province’s cap-and-trade program in 2018), in this case it was clear 
that the government was using the popular and media preoccupation with 
COVID to push the legislation through, and heave mining and northern devel- 
opment onto the backs of First Nations (Boisvert, 2019). Although Ontario First 
Nations have constitutionally protected treaty rights and the courts have man- 
dated consultation in advance of development projects, what the Ford legislation 
demonstrates is how quickly states can shift and use legislation to undermine 
established procedures and protections. Conflicts between the state and First 
Nations that have taken years to resolve can be quickly reversed by the stroke of 
a pen. 

In effect, the legislation reverts Ontario’s environmental protection standards 
back to the 1970s, “when the default was zero assessment and minimal regulatory 
oversight unless political decision-makers found it expedient” (Bowman, 2020). 
Under the old rules, the constitutional duty to consult First Nations about devel- 
opment on their traditional lands was triggered by the environmental assessment 
process. As one lawyer explains, “the new law sets out a new category of ‘projects’ 
for which an environmental assessment is ‘very much on an Environment Minister’s 
whim.” (CBC News, 2020). Commenting on the new legislation, Executive 
Director and Counsel at the Canadian Environmental Law Association Theresa 
McClenagahn said, “For the most part, the proposed changes serve to speed up 
development at the expense of environmental protection and public participation 
rights.” (Bell, 2020). 

Passed without public consultation, Bill 197 was met with alarm and concern 
among northern First Nations who felt that Ontario was once again undermining 
treaty rights and shirking its constitutional duties. For their part, Matawa chiefs 
expressed concern that the province was revamping the environmental assessment 
process, essentially creating legislation aimed at cutting red tape, including regula- 
tory oversight and monitoring of the environmental impact of natural resource 
extraction. As Nibinamik First Nation Chief Sheldon Oskineegish put it: 


Our rights cannot be swept under the rug by Crown governments passing 
legislation designed to clear the way for mining and development on our lands 
without our consent. It’s shameful that Ontario is proceeding in this way and 
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attempting to use the COVID-19 global pandemic as a smokescreen to ignore 
their constitutional duties to First Nations. Nibinamik will not stand for such 
dishonorable action. Any developments or decisions over our Homelands 
must be made in deep partnership with us. 

(Northern Ontario Business, 2020) 


In effect, regional chiefs across northern Ontario see Bill 197 as a way for the 
province to open doors for northern resource development without securing 
their consent. Although it is true that the courts in Canada have mandated con- 
sultation take place, the onus remains on the state and not on companies to ensure 
that consultation occurs. Corporate behavior has changed somewhat since court 
rulings (Peerla and Pasternak, 2014), but as Howlett points out, this change is also 
reflective of a shift in global culture where companies recognize the importance 
of establishing strong working relationships with local Indigenous peoples 
(Howlett, 2010, p. 109). The implication here is that the duty to consult and the 
change in corporate behavior are linked to greater agency exhibited by First 
Nations. But as the passage of Bill 197 suggests, state governments can still ride 
roughshod over Indigenous rights, if and when they see fit. Once again, as Howlett 
(2010) suggests in her review of the Century Mine case in Australia, even with 
court decisions allowing for greater agency, political actors use legislation to 
weaken the position of Indigenous peoples (Howlett, 2010, p. 117). For his part, 
Mushkegowuk Council Grand Chief Jonathan Solomon worries that the legisla- 
tion takes away the duty to consult with First Nations (Rutherford, 2020). In the 
end these political decisions and legislative choices made by the state serve to 
undermine Indigenous rights while at the same time putting the onus of develop- 
ment squarely on Indigenous shoulders. As CEO of Noront Coutts correctly 
observes, the new streamlining will mean that local First Nations and not the 
company will be taking over environmental assessment of any roads that will pass 
through their territory (Rutherford, 2020). Hence it is no wonder why local First 
Nations refer to Bill 197 as bulldozer legislation, in reference to Premier Ford’s 
previous remarks about ensuring the Ring of Fire development takes place. From 
their perspective, Bill 197 is designed to ensure that the Ring of Fire development 
proceeds quickly and relatively unimpeded by processes or procedures designed to 
protect their interests. 

In January 2021, Mushgokewuk chiefs called for a moratorium on any Ring of 
Fire development, citing potential adverse environmental impacts. They worried, 
for instance, about potential spills of hazardous materials on the wetlands that could 
harm the local ecosystems (Baiguzhiyeva, 2021). Citing Bill 197, the Mushgokewuk 
chiefs were concerned about the lack of consultation and the “fast tracking” of 
development at the expense of proper planning and consultation concerning the 
wetlands areas. While the communities may have been in support of the project in 
principle, they are not in support at any cost. Their reaction to Bill 197 reveals that 
their support for development is not unconditional and that concern for the land 
and the environment remains paramount. Opening up the James Bay Lowlands to 
mining and development will permanently change the landscape of one of the 
largest intact wetlands left on the planet. 
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It has been my goal in this chapter to show how the province of Ontario is pro- 
moting market solutions to solve its economic crisis. It points to the ways in which 
the state continues to pursue mining at the expense of protecting Indigenous 
rights. Using mining as a key driver in its economic recovery strategy, the Ford 
government is once again turning to the marketplace for solutions. It also shows 
how quickly a province can pivot to put resource development first and concerns 
about First Nations rights and even public health, second. In this scenario, the 
“state has to play a central role, creating a system of laws that protects the interests 
of private property and deterring challenges/challengers” (Iber, 2018). By passing 
Bill 197, the Ford government is making it easier for industry by removing impor- 
tant environmental protections and licensing requirements. In this instance, it is 
clear that the costs of this strategy are primarily being borne by those First Nations 
on whose territory this extraction is to take place. As Riley Yesno observes, 
“Advancing resource extraction projects on Indigenous lands during a pandemic is 
an example of governments and industry using a global pandemic and interna- 
tional health crisis to their advantage.” Yesno, who is a member of Eabametoong 
First Nation, which is affected by the Ring of Fire development, adds: 


This weaponization of the health crisis that is happening in these communi- 
ties and the weaponization of this terrible thing that’s going on is a way to get 
their desired projects put through. 

(Porter, 2020) 


Ontario is not the only jurisdiction in Canada to promote and support resource 
extraction during the pandemic. Mining has been declared an essential service in 
most of Canada. However, in Canadian regions where Indigenous peoples have 
modern treaties and new negotiated relationships with the state, they have more say 
on how resource extraction occurs in their territory. Given that it is unlikely there 
will be a modern treaty in the Ring of Fire area, coupled with little chance of success 
with court challenges given the text of the treaty, Treaty 9 First Nations have little 
recourse to challenge the development aside from political mobilization including 
the use of blockades and engagement of public opinion. Of course, any concerted 
widespread action and efforts to coordinate public attention are further hampered by 
the ongoing pandemic which has hit northern First Nations communities especially 
hard and continues to prevent communities from coming together. 

What is at stake therefore is finding a meaningful way to work with provincial 
and federal governments in terms of a more comprehensive approach to resource 
development. For the most part, what is also at stake is development itself. But as 
has been stated time and time again and is certainly the case in many places across 
Canada, First Nations are not necessarily opposed to development. Neither, how- 
ever, are they willing to support it at any cost, since they will bear most of the costs 
in terms of social ills (increased drug use, abuse, alcoholism, and the like) and envi- 
ronmental degradation. The key is to find a balance between economic develop- 
ment and the protection of lands for future generations (Slowey, 2009). 
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8 Emerging governance mechanisms 
in Norway 


A cautionary note from the Antipodes 


Catherine Howlett and Rebecca Lawrence 


Introduction 


The Norwegian state plays a somewhat different role in resource development contro- 
versies than the state in settler colonies such as Australia. Settler colonies may be 
understood as those colonial territories where the settlers came to stay and perma- 
nently displaced the Indigenous populations within their acquired territories 
(Maddison, 2013). Whereas Australia, like other neoliberal Anglo-Saxon states, tradi- 
tionally sees the state as having a minimal role, Norway is a strong welfare state with 
an expansive role. It is actively engaged in land use planning, with centralized decision- 
making powers on resource developments. It therefore came as a surprise to read in 
2019 that one of the reindeer herding communities that would be affected by a mega- 
wind farm development in Finnmark, northern Norway, had signed an impact benefit 
agreement (IBA) with the company. According to the leader of the reindeer herding 
district, the community opposed the development, but agreed through the IBA not to 
oppose the project, and not use legal or other means to challenge the validity of project 
approvals. Lars Huemer, professor at the Department of Strategy and Entrepreneurship 
at BI Norwegian School of Management, has commented in the Norwegian media 
that the agreement, and others of its type, are about companies wanting to respect 
Indigenous peoples and to do a better job in Indigenous territories (Larsen, 2018). 
This chapter is written as a salutary note of caution for those in Norway who promote 
agreement-making mechanisms as effective resource governance tools and as a way to 
secure respect for Indigenous rights. It urges consideration of the neoliberal logic in 
which these agreements are embedded, a logic which, while presenting itself as demo- 
cratic and participatory in reality reinforces existing conditions of injustice and facili- 
tates the further dispossession of Indigenous peoples of their traditional lands. 

In Australia, under neoliberalism, the state has been gradually, but consistently, 
removing itself from its obligations to protect Indigenous peoples from the expan- 
sion of private property and resource developments, encouraging private agree- 
ment-making as the dominant form of resource governance and downloading the 
responsibility for deal-making to industry and Indigenous “stakeholders.” Canadian 
political scientists Martin Papillon, Dominique Leydet and Jean Leclair (2020, pp. 
1-10) point to similar processes in Canada, where Indigenous participation in 
decision-making over extractive projects on their lands is channeled through 
highly regulated impact assessment procedures and the negotiation of IBAs with 
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project proponents. The focus of negotiations for these projects is often the con- 
tent of the compensation package Indigenous communities can bargain in 
exchange for their consent, rather than the impacts of the project or the total real 
profits of the project for the developer (Papillon and Rodon, 2019, p. 324). 

We suggest that the trend to agreement-making so apparent in the settler colo- 
nies can be read as a neoliberal one. We acknowledge that Indigenous agency is an 
important factor in terms of agreement outcomes. Indeed, as Australian political 
scientist, Cairan O’Faircheallaigh has demonstrated, while legislative frameworks 
that facilitate agreement-making have a strong impact on negotiation outcomes, 
they need not be determinative. O’Faircheallaigh (2016, p. 202) demonstrates 
through a rigorous study of forty-five negotiated agreements in Australia that in 
spite of legislative and structural inequalities, some Indigenous communities have 
succeeded in negotiating agreements that are “strongly favourable to Aboriginal 
interests” thanks to Aboriginal land organizations, the individual agency of 
Aboriginal communities and learning processes within those collectives (2016, 
p. 202). We are concerned, however, that there is an overemphasis on Indigenous 
agency as a critical factor in agreement outcomes, without an acknowledgment of 
the institutional and market constraints (which we argue are neoliberal in character) 
that inform this agency. Following scholars Deidre Howard-Wagner, Maria Bargh 
and Isobel Altamirano-Jiménez (2018, p. 2), we argue that examining agreement- 
making via a neoliberal lens does not preclude or dismiss Indigenous agency. On the 
contrary, this chapter seeks to unpack the effects of neoliberalism upon Indigenous 
agency in agreement-making processes in Australia. It also, to a lesser extent, draws 
upon some lessons for Norway from the Swedish context, where agreement-making 
is arguably more advanced. There are salutatory lessons to be gleaned from such an 
analysis for those Sami communities who are currently dealing with resource devel- 
opment pressures on their lands and territories in the Artic regions. Initiating such 
a discussion on the neoliberal logic that informs agreement-making in settler colo- 
nies such as Australia will ultimately enhance the agency of those Sami communities 
who engage in resource governance decision-making processes in the Arctic region, 
an area under increasing resource development pressure. 


What is neoliberalism? 


At its most abstract, it is an assemblage of coercive practices tending always to 
reinforce existing relations of power founded in control of the economy. 
(Sullivan, 2018, p. 201) 


Neoliberalism is most commonly understood as enacting an ensemble of economic 
policies and practices based upon the root principle of affirming the free market. 
The policies and principles include, but are not limited to: deregulation of industry 
and capital flow; the end of wealth redistribution as an economic or social political 
policy; the conversion of every human need or desire into a profitable enterprise; 
and the increasing dominance of finance capital in the dynamics of the economy, 
with an ever-increasing intimacy of this finance and corporate capital with the state 
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(Brown, 2015, pp. 28-29). Similarly, geographers Kim England and Kevin Ward 
(2007, pp. 3-7) summarize neoliberalism as an economic and political orthodoxy 
marked by commitments to policies of free trade, privatization, deregulation and 
welfare state retrenchment. They also contend that it encompasses such issues as the 
cutting of public expenditure on social services, the elimination of the concept of 
“public goods” and the restructuring of the welfare state (England and Ward, 2007). 

For geographers Nik Heynen, James McCarthy and Scott Prudham (2007, pp. 
16—17), the term refers to an economic and political philosophy that questions, and 
in some versions entirely rejects, government interventions in the market and peo- 
ple’s relationships to the economy, and eschews social and collective controls over 
the behavior and practices of firms, the movement of capital and the regulation of 
socioeconomic relationships. New Zealand political scientist Maria Bargh (2007) 
describes neoliberalism as those practices and policies which seek to extend the 
market mechanism into areas of the community previously organized and gov- 
erned in other ways. This process involves the entrenching of the central tenets of 
neoliberalism: free trade and the free mobility of capital, accompanied by a broad 
reduction in the ambit and role of the state (Bargh, 2007, p. 1). For political econo- 
mist Damian Cahill (2007), a defining feature of neoliberalism is the transfer of 
resources from public services to private providers in the name of creating a market 
for such services, and of fostering choice. 

Cahill argued (2007, p. 226) that neoliberalism was the dominant logic of poli- 
cymaking in most countries. Many commentators decreed that the global financial 
crisis of 2007 precipitated the demise of neoliberalism as the dominant global 
ideology (see Howlett et al., 2011). However, we believe that little has changed in 
the intervening years, and despite those who proclaim that “neoliberalism ate 
itself” (Denniss, 2018), we contend, following McCormack (2017, p. 7), that the 
global financial crisis actually strengthened neoliberalism, and that it endures as the 
contemporary dominant policy logic in most Western nations. 

Politically, neoliberalism works to redefine the nature and function of the state 
(McCormack, 2017, p. 6). Under neoliberalism the state and capital are tightly inter- 
twined, both institutionally and personally (Harvey, 2010, p. 219). While many pre- 
dicted the demise of the state under neoliberalism, in actuality it activates the state on 
behalf of the economy, in order to regulate society via the market (Brown, 2015, pp. 
62-64). What has occurred under neoliberalism is in fact a repositioning of the state 
whereby it acts to create conditions in which private corporations can operate more 
profitably. This often places the state in a contradictory position, simultaneously serv- 
ing as regulator, investor and development advocate for the private sector (Rigby 
et al., 2017, p. 19). Finally, under neoliberalism, liberal rights, the foundational corner- 
stone of traditional liberal states, are extended or withdrawn according to the states’ 
estimate of citizens’ capacity to meet their obligations (Sullivan, 2018, p. 202). 


Neoliberalism as a form of governance 


As political scientist Wendy Brown (2015, p. 122) argues, “governance has become 
neoliberalism’s primary administrative form.” Neoliberalism has replaced govern- 
ment—democratic institutions and practices—with governance, new administrative 
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forms that are grounded in business processes, norms and practices. This shift has 
done real damage to democratic institutions and practices in that it takes conten- 
tious resource developments and makes them “more easily ‘governable’ for both 
governments and companies by supposedly shifting from adversarial politics to 
consensual agreements” (Peterson St-Laurent and Billon, 2015, p. 592). This new 
form of neoliberal governance has 


irrigate[d] every crevice of society: it is through replacing democratic terms of 
law, participation and justice with idioms of benchmarks, objectives, and buy- 
ins that governance dismantles democratic life while appearing only to instil 
it with best practices. 

(Brown, 2015, p. 130) 


Agreement-making tools arise out of the governance possibilities of neoliberalism. 
As a technology of governance, these agreements rely on the disengagement of the 
state and the devolution of responsibilities for negotiations over natural resource 
developments to private industry. The otherwise public and confrontational 
debates on the acceptability of natural resource developments are replaced with 
closed-door meetings with Indigenous leaders, who are encouraged to think of 
themselves as market actors who “rationally deliberate about alternative courses of 
action, make choices, and bear responsibility for the consequences of these choices” 
(Brown, 2015, p. 29). Thus, neoliberal governance strategies create a mirage that 
those engaging in agreement-making processes do so of their own volition as eco- 
nomically self-reliant individuals who, via their engagement, are deemed to have 
capacity to negotiate with industry. The analytical focus is thus cast upon “agency” 
as the secret ingredient that underpins capacity in this milieu. Finally, as a gover- 
nance model rooted in a self-regulating free market, competition and self-interest 
that extends to all social realms and concomitantly displaces all other forms of 
exchange and ethics (McCormack, 2017, p. 6), neoliberal governance transforms 
cultural, economic and social systems, and this has serious ramifications for Indigenous 
peoples. 


Neoliberalism and Indigenous peoples 


Neoliberalism therefore presents significant challenges for Indigenous communities. 
It is based on universalism, a focus on the individual, a growing intolerance of cul- 
tural difference and a limited view of development that is committed to market- 
based. solutions (Altman, 2009, p. 40). Bargh (2007, p. 13) argues, therefore, that 
neoliberalism is often incompatible with an Indigenous worldview, which is not 
always easily reconcilable with a market-based, capitalist, neoliberal ethic. 
Anthropologist William Stanner, with a degree of prescience, suggested that the 
market and the dreaming may indeed be at variance: “Ours is a market civilisation, 
theirs not ... The Dreaming and The Market are mutually exclusive.” (Stanner, 
1979, p. 58). Economic historian Karl Polanyi (1957) argued that economies are 
embedded in social relations and therefore cannot be a separate autonomous sphere 
vis à vis society as a whole, in direct contradiction to a neoliberal logic. Indeed, 
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within market-dominated societies, it can often become almost impossible for peo- 
ple to imagine that social relations, or human—environment relations for that matter, 
might possibly be organized differently (Pinkerton and Davis, 2015, p. 305). Yet the 
reality for many Indigenous communities in Australia is that resource developments 
offer the only opportunity for economic development and access to the services 
and opportunities that economic development can encompass. We are not romanti- 
cizing or essentializing Indigenous peoples as somehow “naturally” opposed to eco- 
nomic developments on their lands, and we acknowledge the benefits that economic 
development can potentially bring to Indigenous communities (see Langton and 
Webster, 2012, O’Faircheallaigh, 2016). What we are saying is that under current 
neoliberal governance arrangements, nation to nation negotiations between 
Indigenous nations and states over resource negotiations are not taking place—as 
they should—because they have been replaced by agreements negotiated between 
corporate entities and Indigenous peoples. This supplants democratic and account- 
able government responsibilities toward Indigenous peoples with corporate 
agreement-making processes that are negotiated behind closed corporate doors, and 
the proposed benefits from these agreement-making processes are often difficult to 
assess because of corporate confidentiality arrangements. 

Legal scholar David Wishart (2005) holds that in settler colonies such as 
Australia, Canada and New Zealand, agreement-making appears to be the most 
commonly adopted strategy in contemporary relations between the settler com- 
munity and prior occupants. Settler-colonial states aim to replace Indigenous peo- 
ples on their land permanently. Unlike other decolonized states, where nominal 
independence has been obtained from the colonizing force, under settler colonial- 
ism, the colonizer never goes home (Howlett and Lawrence, 2019). Settler colo- 
nialism is a powerful contemporary force that continues to structure the relationship 
between Indigenous peoples and the states that have encapsulated them. The 
Indigenous connection to land is particularly threatening to settler-colonial society, 
because in Western polities, land is simultaneously a physical commercial resource 
and a marker of the boundaries of sovereign authority. Thus, in settler societies, 
such as Australia, a focus on agreement-making as a means to settle issues of land 
ownership and control implies that Indigenous people “consent” to settler sover- 
eignty. Agreement-making also demands that Indigenous peoples develop gover- 
nance bodies to enable their participation in these agreements. They become 
Indigenous bodies that govern themselves in liberal ways, which is another mani- 
festation of their consent to settler sovereignty (Strakosch and Macoun, 2012). 

Under neoliberalism, Indigenous peoples, who historically have been excluded 
from participation in the economies of the colonial states in which they are encap- 
sulated, are encouraged to integrate into the global economy and realize their newly 
recognized rights to development via the market and self-government. This is a 
convenient adjustment in settler-colonial relationships that fits well with the reduc- 
tion of the state and the transfer of administrative responsibilities that characterize 
neoliberalism (Howard-Wagner, Bargh and Altamirano-Jiménez, 2018, p. 12). 
Communities are expected to act as individual economic actors, striking deals with 
powerful corporations, putting up for sale what they have, which is their public sup- 
port for a project and their free, prior and informed consent. Individual agency is 
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foregrounded, structural inequalities and dispossession are backgrounded. Indigenous 
communities are told, time and time again, that the next resource extraction project 
could be a game changer for them, bringing “economic development” and lifting 
the community out of poverty. This narrative accords with the reduced role of the 
state and the privatization of state assets, functions and services that characterize 
neoliberalism (Cameron and Levitan, 2014; Howard- Wagner, Bargh and Altamirano- 
Jiménez, 2018, p. 12). 


Agreement-making in Australia 


Historically there has been a lack of agreements and treaties between governments 
and Indigenous peoples in Australia. The new culture of agreement-making that is 
the focus of this chapter, in Australia at least, is quite novel and has its origins in the 
Native Title Act 1993 (Howard-Wagner, 2010, p. 102). In 1992, the High Court of 
Australia handed down the historic Mabo decision, which created an opportunity 
for the Anglo-Australian legal system to recognize interests in land that had existed 
prior to colonization—native title. The judgment determined that where claimants 
can show that they have an ongoing connection with land according to their 
“traditional” laws, and their interest has not been extinguished, then the court may 
declare that their interest be recognized (Galloway, 2020, p. 15). Following the 
Mabo decision, and amidst heated public debate, the Keating Labor government 
enacted the Native Title Act 1993 (Cth) (NTA). 

State governments and industry consistently argued against the recognition of 
native title, insisting it should be subordinate to all other titles, and to development. 
In theory, the intent of the Act was to provide for recognition and protection of 
native title; its validation and registration; negotiation, mediation and determina- 
tion of interests; and for compensation (Galloway, 2020, p. 15). There are those, 
however, who consider that under the NTA, native title has been relegated to an 
inherently weak and vulnerable title, which can be diminished or extinguished by 
inconsistent Crown actions (Dillon, 2018). Galloway dismisses the capacity of the 
NTA to bring justice to Indigenous peoples in Australia after two centuries of 
dispossession, and argues that the Act “remains constrained by its operation as a 
tool of the colonising state” (Galloway, 2020, p. 15). 

In Australia, the Native Title Act 1993 (and particularly the amendments to the 
Act enshrined in legislation in 1998, The Native Title Amendments Act 1998) sits 
firmly at the center of agreement-making. Agreements are explicitly provided for 
in the Act as Indigenous land use agreements (ILUAs) over specific areas of land 
and waters where native title has been determined to exist, where there are regis- 
tered native title claimants, or where persons are claiming to hold native title. 
Under legal entitlement granted under the Native Title Amendment Act 1998, via 
these ILUA provisions (which will be discussed in detail on the following pages), 
resource development processes on Indigenous lands are usually negotiated directly 
between miners and native title claimants and holders for access to their lands. 

ILUAs were designed as an alternative to the more formal legalistic native title 
process and were intended to provide for legally binding agreements between a 
native title claimant group and another party, thus creating certainty of tenure for 
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pastoral and mining interests (Martin, 2015). The ILUAs scheme heralded a new 
age of agreement-making with Indigenous peoples, extending to native title claim- 
ants and holders the right to negotiate in good faith over future acts on their 
claimed lands, whether or not native title had been determined. ILUAs are often 
negotiated as part of the settlement of a native title determination application 
between the native title holders and the parties affected by the claim (such as pas- 
toralists, energy and infrastructure providers, and local government). 

Supporters of the ILUA scheme argue they are flexible and voluntary processes 
under which native title parties and companies can reach a legally binding agree- 
ment on a wide range of matters, including approval of future activities and mul- 
tiple projects. Mining companies, for example, often prefer to use the ILUA process 
to provide for certainty of access for exploration and mining. Consequently, many 
agreements relating to mining projects in Australia are now processed as ILUAs, 
rather than under the “right to negotiate” (RTN) provisions of the NTA (Howlett 
and Lawrence, 2019). Thus, while there are those who contend that the amend- 
ments to the NTA in 1998 under the Howard Liberal government ushered in a 
more fruitful period of agreement-making, resulting in significant economic and 
social outcomes for native title parties (Langton and Webster, 2012, p. 79), others 
suggest that in reality, ILUAs reduced the bargaining position of native title claim- 
ants and holders and the potential for realizing new forms of governance on 
Indigenous lands (Howard-Wagner, 2010; Galloway, 2020; Howard-Wagner and 
Maguire, 2010). 

In a qualitative study based on interviews with Indigenous stakeholders involved 
in ILUA negotiations, interviewees’ documented concern about the absence of 
monitoring of outcomes from ILUA processes and questioned the potential of 
ILUAs to deliver any “practical” economic, social and cultural benefits (Howard- 
Wagner, 2010). The study concluded 


that there is presently little promise for land agreements, such as ILUAs, to 
be a panacea for the cycles of poverty and excessive welfare dependency 
among Indigenous peoples and local communities, such as creating sustainable 
regional “economic” development, or providing a mechanism for Indigenous 
peoples “to negotiate their way into the nation state, particularly in areas con- 
cerning land access, social and environmental management, and associated 
infrastructure development”. 

(Howard-Wagner, 2010, p. 104) 


This 2010 study preceded recent amendments to the NTA, the Native Title 
Amendment (Indigenous Land Use Agreements) Act 2017 (Cth), which embraces 
a weak approach to consent that further undermines collective rights in favor of 
representative rights, and thus further privileges Western decision-making pro- 
cesses over property settlement and law (Young, 2017). 

The recent case of the ILUA agreement-making process for the Adani 
Carmichael Mine in Queensland is illustrative of the inherent problems within the 
Australian agreement-making process. The government approvals process for the 
mine has received intense media and environmental scrutiny as, once completed, 
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the mine will be among the largest new coal mines in the world. The Galilee Basin 
is home to the Wangan and Jagalingou peoples (W&J), who in 2004 lodged a 
native title claim under the NTA. Although their claim has not yet been deter- 
mined, the registration provided them the procedural rights in relation to activities 
that might affect their native title, such as the grant of mining and pastoral leases 
and other land uses. The W&J native title claim group rejected Adani’s develop- 
ment proposals for the Carmichael Mine in December 2012, and again in October 
2014 (Brigg, 2018). Despite their opposition to the project, in August 2014 the 
Queensland Coordinator-General recommended that the mining lease and 
Environmental Authority be granted. In April 2015, the National Native Title 
Tribunal (NNTT) found that the mining lease for the Carmichael Coal Mine 
could be granted by the Queensland government under Australia’s NTA, despite 
the W&J withholding their agreement (Tauli-Corpuz, 2016). Several mining leases 
were issued to Adani by the Queensland government throughout the history of the 
development approval process—all of which are authorized by the NNTT and 
without the consent of all of the W&J native title claimants. 

In 2016, a highly contested ILUA with Adani was signed by some of the W&J 
native title claimants, but significant concerns have been raised about its legitimacy. 
It was challenged in court by the W&J Family Council, a group of W&J traditional 
owners who have consistently opposed the development of the mine on their tra- 
ditional lands. The W&J Family Council have continually sought to have this 
ILUA overturned, as the development does not have their consent and they were 
not signatories to the ILUA. In August 2018, the Australian Federal Court ruled in 
favor of Adani over the W&J Family Council, upholding the contested ILUA and 
paving the way for the Queensland government to cancel native title over the mine 
site (Robertson and Siganto, 2018).What this saga highlights is that the agreement- 
making process in Australia, under the current native title legislative framework, 
does not require the consent of all Indigenous parties whose native title rights will 
be affected by a development. 

This failure to obtain the consent of all Indigenous native title claimants to 
legitimate an ILUA was recently addressed by the full bench of the Australian 
Federal Court in McGlade v Native Title Registrar (McGlade). The key issue 
addressed by the court was “whether an ILUA can be registered if not all individu- 
als who jointly comprise the relevant registered native title claimant or claimants 
have signed the ILUA” (Frith, 2017, p. 25). The court held that certain types of 
ILUAs require all named registered native title claimants in a native title claim to 
execute the agreement. That decision cast doubt on the validity of previous ILUAs 
registered since 1998 in circumstances where not all of the registered claimants had 
signed the agreement (including the Adani ILUA). In response to this decision, the 
Australian Government quickly acted to amend the Native Title Act and passed the 
Native Title Amendment (Indigenous Land Use Agreements) Act 2017 in June 
2017. Young (2017, pp. 26-34) argues that the amendments further infringe the 
rights of Indigenous peoples in Australia and may dispossess them as peoples, which 
is a community/collective rather than an individualistic/democratic notion, by 
using legal means to perpetuate a form of colonialism, and facilitating the con- 
struction of the pretense that they have in fact consented to their own dispossession. 
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Finally, in the current Australian agreement-making system under the NTA, 
there is no requirement that the claim group who sign an ILUA have a particular 
quorum present in order to ensure the “majority view” of the group present at an 
authorization meeting is in fact the majority view of the wider claim group. In 
addition, where a majority decision-making process is adopted according to Western 
standards of meeting procedure, as is most frequently the case, there is no provision 
for any cultural considerations whatsoever, such as the differences in authority 
between elders and young people (Forrest, 2017, p. 31). These inequitable charac- 
teristics of the architecture of the Australian agreement-making system privilege the 
interests of developers and subjugate the rights of Indigenous Australians to negoti- 
ate their free and informed consent to developments on their lands. 

In summary, in Australia the institutional structures that characterize and sup- 
port the native title system are still not conducive to ensuring that agreement- 
making delivers socioeconomic benefits to Indigenous Australians (Dillon, 2018). 
While there may be instances where Aboriginal agency can counterbalance the 
proclivities of these institutional structures, this agency is still circumscribed by a 
system that promotes neoliberal solutions to the questions of adjudication of prop- 
erty rights, and privileges the rights of corporate and landowning sectors. In the 
words of one of the original High Court Judges in the historic Mabo case, Justice 
McHugh, the system 


is stacked against the native title holders whose fragile rights must give way 
to the superior rights of the landholders whenever the two classes of rights 
conflict. And it is a system that is costly and time consuming. At present the 
chief beneficiaries of the system are the legal representatives of the parties. It 
may be that the time has come to think of abandoning the present system, a 
system that simply seeks to declare and enforce the legal rights of the parties 
irrespective of their merits. 

(McHugh, 2002, cited in Dillon, 2018, p. 9-10) 


Agreement-making in Sweden 


While agreement-making has had a much more substantial impact in Australia than 
in the Nordic states, it is gaining traction in Arctic regions, particularly in Sweden. 
Through an example of an agreement-making process in the wind power industry 
in Sweden, this section demonstrates that the Nordic states are not immune to man- 
tras of marketization and privatization; in fact, if anything, they have in some ways 
been all the more willing to take on neoliberal logics and practices because of the 
critique they provide of the welfare state model, something all sides of politics have 
been keen to embrace in Sweden (Anttonen and Meagher, 2013). The case con- 
cerns an agreement not between a Sámi community and a resource developer 
(although these too are becoming all the more common in Sweden) but between a 
resource developer and the regional arm of the Swedish state. 

The case is about a proposed wind power development in Stekenjokk in the 
North of Sweden: formally on Crown Lands on the Swedish side of the 
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Scandinavian mountain chain and just a few kilometers from the Norwegian bor- 
der. It is an area customarily used by Sami people for reindeer husbandry since 
time immemorial. During 2008, the regional state authority in mid-northern 
Sweden—the Västerbotten County Administrative Board—invited three private 
wind power companies to tender for the exclusive right to explore the feasibility 
of a wind power park. A Letter of Intent was later signed between the successful 
bidder, Fred Olsen Renewables (FOR), a Norwegian wind power company, and 
the County Board. The tendering process and the Letter of Intent were framed by 
the County Board as a routine administrative solution to the increased interest and 
pressure from multiple wind power companies wanting to develop the same area. 
Yet, there was nothing routine about it. In the Letter of Intent, the County Board 
also outlined its intention to negotiate a profit-based land lease agreement with 
FOR, if the project were given planning permission. This is where the problems 
began: a County Board had never previously attempted such a “market solution” 
and, as the extended arm of the Swedish state, it caused considerable controversy. 

This was also in the context of increasing environmental and public opposition 
to wind power in Sweden since the early 2000s, whereby several local municipalities 
had begun to exercise their veto power to block projects. Moreover, the institutional 
and legal context is complex and uncertain, with extensive opportunities for appeal: 
Sweden has a relatively long average lead time of over five years (Pettersson et al., 
2015, p. 3122) for new wind power projects. Direct negotiations between propo- 
nents and affected parties have thus emerged as a central solution so as to avoid 
prolonged appeals. This has increasingly taken the shape of wind power proponents 
negotiating benefit-sharing and part-ownership agreements with local municipali- 
ties, landowners and neighboring (non-reindeer herding) local communities. 

In this context, the status of Sami reindeer herding communities in such negotia- 
tions has been contested as they have often been completely marginalized from the 
process. While wind power developers have recognized landowners as a necessary 
negotiating party—both private landowners and the state as “owner” of Crown 
lands—the same recognition has not been historically extended to Sámi communi- 
ties. Reindeer grazing rights are a user right that burden vast areas in the north, on 
both state and privately-owned lands. However, Sami land uses have been com- 
monly rendered invisible, thus also making legitimate the argument that there is, 
quite simply, more room for wind power “up north” than in the more heavily popu- 
lated and industrialized southern areas of Sweden. Also at work is the pervasive idea 
that Sami traditional land uses are infinitively “adaptable” and can peacefully exist in 
parallel with other competing land uses, which again simply ignores the harms suf- 
fered by reindeer herders as they are forced to buffer against an exponential number 
of intrusions onto their traditional lands (Lawrence and Ahrén, 2016). As wind 
power developments have boomed, two interconnected forces have thus been at 
work. One is the increased need for wind power developers to access land; the other 
is the increased resistance by Sámi communities to the paternalistic role of the state 
and the systemic marginalization of Sami rights and interests in planning processes. 

Sami communities and organizations have therefore progressively sought to 
bypass state permitting processes and exercise a Sami right to self-determination by 
engaging proponents in direct negotiations. Increasingly, these have resulted in 
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benefit-sharing agreements between wind power companies and Sámi communi- 
ties. These generally include both compensation for direct damages (which may 
include lost pasture, but also compensation for extra feeding, animal transporta- 
tions, etc.) as well as a set percentage of production per windmill (with a minimum 
rate guaranteed). In addition, some communities have also negotiated a direct pay- 
ment per windmill upon construction. In some cases, these agreements have pro- 
vided Sámi communities with unprecedented economic opportunities and allowed 
them to invest, among other things, in collective infrastructure for their reindeer 
herding activities. However, given the fact that these negotiations take place in a 
legal and political context in which Sami rights are systematically ignored and 
sidelined in land use planning processes (Raitio, Allard and Lawrence, 2020), many 
of these same communities also concede that this places them in a catch-22 of two 
kinds. First, they are forced to negotiate agreements to projects they essentially 
opposed, because if they do not, they risk the project going ahead anyway, but 
without any decent compensation. Second, they become ever more dependent 
upon yet more compensations and profits from resource development in order to 
pay for the mitigation measures necessary in order to make reindeer husbandry 
viable (e.g., more fencing, more active herding measures, more artificial feeding, 
etc.). 

In the absence of an Indigenous veto over developments, negotiations are rarely 
“freely” entered into by either party. Wind power companies, in most cases, are 
only willing to come to the negotiating table after they are exposed to external 
pressure. Local Sami communities and Sámi organizations—such as the National 
Association of Swedish Sami (Svenska Samernas Riksforbund, SSR) and the Saami 
Council—have used various “arts of resistance” (Tully, 2000) to exert such pressure, 
including local Sami protests over developments; investor activism (Lawrence, 
2008); the filing of complaints to the UN Committee on the Elimination of Racial 
Discrimination and to member states under the OECD Guidelines for Multinational 
Corporations; and campaign partnerships with international NGOs, such as 
Greenpeace (Lawrence, 2008) and BankTrack. Moreover, for many S4mi commu- 
nities, the ultimate goal is not dialogue, but to protect remaining reindeer grazing 
lands from further industrial encroachments, given the already enormous pressure 
on traditional Sami lands from forestry, hydropower, mining, roads, tourism and 
other infrastructure. In the face of a general lack of respect for Sami user rights, a 
negotiated outcome is sometimes the most realistic goal for affected communities. 
There is only one known example of a genuinely equal partnership where both a 
Sami community and wind power company have freely entered into a partnership 
to plan for a wind power project on Sami territories. Ironically, this project ulti- 
mately failed to gain planning approval because the planning authorities deemed 
the area to have high environmental values, but for Sámi communities, they viewed 
the area of little value because of existing hydro developments. 

In the case of the Stekenjokk agreement between the County Board and Fred 
Olsen Renewables, the local Sami community of Vilhelmina Norra was not party to 
the agreement nor to any of the negotiations. Instead, the Swedish state played both 
the role of paternal protector by claiming to represent Sami interests in the negotia- 
tions, but also simultaneously the role of market actor by staking a claim to a market 
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share of any profits. These maneuverings suggest that the state’s concern is simply to 
create a fair market of competition between wind power proponents and landown- 
ers. They also link into a broader neoliberal discourse that presumes that the market 
can, and should, provide solutions to all manner of problems (Dean, 1998). 

Market rationalities reconfigure the Indigenous-state relationship in specific 
ways. They simultaneously reproduce inequalities and depoliticize the power rela- 
tions producing those inequalities. Here, governing activities are “recast as non- 
political and non-ideological problems that need technical solutions” (Ong, 2006, 
p. 3), and the inherently political nature of resource extraction in Indigenous ter- 
ritories is left aside. The Letter of Intent was drawn up by the state, without any 
Sami participation, yet the politics of this exclusion is rendered invisible through 
the claim that the state, performing as a market actor in “market negotiations,” is 
not required to consult with affected communities. This echoes the very same 
logic underpinning the dispossession of the Sami of their taxed lands during the 
nineteenth century: fundamental shifts in Sámi land rights were framed by the state 
as mundane “reindeer herding administrative issues.” Bureaucratic and “everyday” 
as they are, “it is these putatively technical and unremarkable practices that render 
tenable the political tasks of state formation, governance, and the exertion of 
power” (Sharma and Gupta, 2006, p. 11). In short, mundane bureaucratic practices 
of the state function to make the technical government of Indigenous peoples 
“apolitical” (Sharma and Gupta, 2006, p. 11): they have “anti-political” effects 
because they seek to limit contestation, debate and protest (Barry, 2002). 

Moreover, at the same time as the familiar discourse of protectionism is mobi- 
lized to marginalize Sami people from decisions affecting them, the practice of 
actual protection of Sami areas is being increasingly undermined as the state seeks 
to actively promote development above the cultivation border. In this context, an 
environmental discourse concerning sustainable energy is used to justify the state’s 
facilitation of wind power developments in the mountains. Sami land uses and 
occupation of these same lands are thus viewed as a hindrance to the state’s renew- 
able energy goals, and negotiated agreements can be viewed as facilitating yet 
another form of accumulation by dispossession (Howlett and Lawrence, 2019). 


Conclusion 


The preceding discussion has attempted to unpack the idea of agreement-making as 
a positive beneficial development in land and marine use governance—a trope that 
posits agreements as invariably beneficial for, and demonstrative of, Indigenous 
agency. There is no doubt that Indigenous communities and organizations exert their 
agency in a myriad ways, and for particular communities, negotiated agreements have 
provided opportunities and benefits to which they may not previously have had 
access. Those benefits acquired under native title arrangements are not because cor- 
porations spontaneously decided to give graciously and generously, but because 
Indigenous communities and organizations have had to fight hard and long for just 
agreements by strategically engaging with the corporate, legal and political spheres in 
complex and savvy ways. The fact remains that the adverse impacts of resource devel- 
opments on Indigenous lands overwhelmingly tend to outweigh the benefits, even 
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when the best negotiated agreements are in place. A nuanced critique of negotiated 
agreements and the efficacy of agreement-making as a land use governance tool in 
terms of outcomes for Indigenous peoples is not the same as denying that Indigenous 
agency exists. We argue that agency without autonomy and sovereignty will always be 
circumscribed by the structural, institutional and colonial/historical realities within 
which that agency is expressed.Via the abrogation of Indigenous rights through the 
mirage of “‘agreement-making,” Indigenous peoples are forced into an extremely lim- 
ited form of “agency,” one where they are forced to engage with, and consent to, tools 
that ultimately dispossess them (Howlett and Lawrence, 2019). 

The neoliberal logic that informs agreement-making thus takes contentious 
resource developments and makes them “more easily ‘governable’ for both govern- 
ments and companies by supposedly shifting from adversarial politics to consensual 
agreements” (Peterson St-Laurent and Billon, 2015, p. 592). At the risk of repeti- 
tion, we argue that agreements confer consent, consent then is presented as evi- 
dence of agency and proof of Indigenous capacity in these agreements. By some 
sleight of hand, agreement-making is thus construed as addressing Indigenous 
rights, seemingly because Indigenous peoples entered into an agreement about 
those rights. Yet agreement-making has not manifested out of a recognition of 
Indigenous rights, as detailed in the previous pages, but rather as a means to abro- 
gate those rights under the guise of manufactured consent. 

The discussion presented in this chapter does not seek to undermine, negate or 
romanticize Indigenous agency as it manifests in this neoliberal milieu of agreement- 
making. On the contrary, it suggests that the instances where Aboriginal peoples have 
managed to secure positive economic and social outcomes from agreement-making 
have been largely due to their own agency (see O’Faircheallaigh, 2016). However, 
this agency is always circumscribed by the structural realities of the institutional and 
political/economic architecture that underpins state claims to sovereignty, and that 
has established agreement-making as the norm in resource governance regimes. 

Dismissing the reality that neoliberalism structures the agreement-making pro- 
cess in resource governance processes—which sets aside the question of consent 
and leaves Indigenous peoples with little choice but to negotiate—is unjust and 
can further serve to dispossess Indigenous peoples of both their rights and their 
lands. These tools are developed to minimize disruption to business as usual, and 
benefit corporations and ultimately the state. The state abrogates the business of 
protecting Indigenous rights to the agreement-making process, and Indigenous 
peoples who participate in these processes (often with no alternative), are seen to 
be demonstrating their agency. Part of the discursive and ideological power of 
neoliberalism is that many of the key processes and policies that have emanated 
from it are normalized to the extent that to question them is deemed irrational, 
ideological or extreme. At the same time, neoliberalism itself tends to become 
invisible and the policies that emerge from it, such as agreement-making, are sud- 
denly seen as natural and common sense. 

Finally, the key insight that is critical for those Sami communities who contem- 
plate entering into agreement-making regimes in Norway is that agreement-making 
is not a panacea for just, inclusive treatment of Indigenous rights in land and marine use 
governance processes. On the contrary, agreement-making is a neoliberal governance 
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tool that obfuscates the decision-making processes for land, marine and resource 
development processes and presents Indigenous participation in these processes as 
evidence of their consent. Indigenous agency in this milieu is then deemed the 
measure of the success of agreement-making. This is both disturbing and disin- 
genuous. The danger in an uncritical acceptance of agreement-making as the pana- 
cea for Indigenous peoples is that it risks promoting neoliberal practices, which 
ultimately serve to further dispossess them. In those cases where Indigenous rights 
are significantly impacted, and in the absence of an Indigenous veto over resource 
developments, there is no such thing as a fair and just negotiated agreement. Only 
small and constrained maneuverings can exist, whereby Indigenous peoples try to 
get the best out of a bad deal. 
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9 Paradigm conflicts 


Challenges to implementing Indigenous 
rights in Sapmi 


Kaja Nan Gjelde-Bennett 


Introduction 


Over thirty years in the making, the final draft of the Nordic Sami Convention 
(NSC) was released in January of 2017. The NSC initially aimed to give the same 
basic rights to Sami in Norway, Sweden and Finland, involving the Nordic state 
governments, the Sami Parliaments of the three countries, the Saami Council and 
the intergovernmental Nordic Council. However, the NSC’s final draft has been 
criticized for not realizing what it initially proposed to do, to unite the Sami across 
state borders and secure their collective rights, including rights to land and natural 
resources under international law. 

Meanwhile, debates on Indigenous rights continue to erupt into various con- 
flicts across the Nordic states, involving industry (oftentimes international corpora- 
tions), state governments and Sámi communities. The Kallak mine controversy in 
northern Sweden exemplifies one such confrontation. Tensions have been build- 
ing for years between the Beowulf Mining company, the municipal and national 
governments and the Sami communities in Gallok, in Jokkmokk Municipality, 
Sweden. Local government officials favor the proposed mine, citing the interna- 
tional mining company’s promise of economic growth. Members of the Sami 
communities and their allies remain vehemently opposed to the adverse environ- 
mental impacts of the industrial project, citing national and international law that 
grants the Sami access to reindeer grazing land for the protection of their culture 
and traditional livelihoods. 

Indigenous scholar Jerry Mander (2006, p. 4) identifies these phenomena as 
“paradigm wars,’ or conflicts involving different views of reality, usually concern- 
ing Indigenous rights to territory and natural resources. The NSC’s failure to 
bolster Indigenous rights in the Nordic countries highlights the proliferation of 
industrial projects in the Arctic, which Sami rights activists hoped to address 
through the transnational agreement (Gjelde-Bennett, 2017). Utilizing the concept 
of paradigm conflicts as a primary theoretical lens, this chapter will explore 
Indigenous rights debates in global politics theoretically and empirically to expose 
the structural inequalities within the international system that hinder the advance- 
ment of Indigenous rights in the Nordic area. 

After defining the neoliberal and Indigenous paradigms, the case study of the 
proposed Kallak mine in Gallok, Sweden demonstrates the reality of paradigm 
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conflicts within the Nordic countries, as the debate centers around diverse ways of 
viewing the land in Gallok, how it should be used, and who has the right to make 
those decisions. Following the TriArc model of Arctic governance (Hernes, 
Broderstad and Tennberg, this volume), the interactions between local and state 
governments, industrial companies and Sami communities in Gallok clearly illus- 
trate the unequal power structures that deny the Sami basic Indigenous rights 
granted by national and international law. These inequalities and injustices cata- 
lyzed the creation of the Nordic Sami Convention as a channel to resolve ongoing 
conflicts particularly concerning natural resource management in Sapmi. Though 
the NSC in its current form has failed to settle ongoing paradigm conflicts such as 
that in Gallok, it remains compelling evidence of changing norms in the interna- 
tional system for addressing these structural inequalities to realize essential Indigenous 
rights to self-determination and natural resources. 


Paradigm conflicts 


To understand why the NSC failed to realize its ambitions to effectively address 
conflicts over natural resources in the Arctic, one must examine not only the regional 
context of the Nordic countries, but also the overarching power structures within 
global politics which necessitated the formation of the NSC. Namely, the prevailing 
international system dominated by neoliberal values upholds the ultimate authority 
of the sovereign state despite the proliferation of non-state actors. Representing a 
minority in most states within a neoliberal-dominated international system, 
Indigenous actors assuming an Indigenous worldview are often at a disadvantage for 
representing their own interests in global politics. As a result, there exists an imbal- 
ance of power between state governments, industries and Indigenous actors, charac- 
terized by the neoliberal and Indigenous paradigms within the international system. 
This inequality influences the structure and practice of global politics to prioritize 
state sovereignty over Indigenous rights (Gjelde-Bennett, 2017). 

The neoliberal and Indigenous paradigms will first be defined from the disci- 
plines of international relations and Indigenous studies respectively to establish the 
two main differing approaches to global politics. Theoretically framing Indigenous 
rights debates as opposing paradigms exposes historical structural inequalities 
within the international system which favor the neoliberal paradigm, while the 
incorporation of the Indigenous paradigm acknowledges the possibility of recon- 
ciling the two diverse worldviews. 


The neoliberal paradigm 


During the Cold War, the International Relations theory of neoliberalism was 
developed in response to increased globalization and the emergence of a plethora 
of nongovernmental (NGOs) and intergovernmental (IGOs) organizations since 
the Second World War. Neoliberalism draws its conceptual base from classical lib- 
eralism, which champions democracy, free trade and universal human rights. 
Neoliberalism follows the liberal basic theoretical assumption that the interna- 
tional system is anarchic and sovereign states are the most powerful and essential 
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international actors (Keohane, 1984). Furthermore, neoliberalism conceptually 
explains the role of international regimes and institutions, which are formed to 
facilitate multilateralism for managing the anarchic international system to maxi- 
mize absolute gains. International institutions incorporate norms, rules and prac- 
tices that dictate behavioral roles, constrain activity and influence expectations, 
while regimes represent decision-making procedures around which actors’ expec- 
tations converge in a particular area of global politics (Gjelde-Bennett, 2017). 
Usually comprised of legally non-binding agreements, international regimes pro- 
vide rules of thumb, which create greater security in the anarchic international 
system by making state behavior more predictable and by compensating for indi- 
vidual limited rationality. This encourages cooperation among states without chal- 
lenging state sovereignty (Keohane, 1984). 

Post-W WH, the liberalism of privilege perspective spurred global powers such 
as the United States and other “Western” states to spread liberal values of democ- 
racy, multilateralism and free trade internationally. The hegemony of these Western 
democracies made other, less powerful countries quick to adopt liberal values, and 
then later neoliberal institutional relationships to participate in the international 
system. Within the more contemporary context of globalization, neoliberal institu- 
tions and regimes have been effectively disseminated throughout the international 
system by powerful actors, including states, IGOs, NGOs and transnational corpo- 
rations. Thus, neoliberalism has become the dominant paradigm of global politics 
today. 

In their work Neoliberalism and post-welfare Nordic states in transition, Guy Baeten, 
Anders Lund Hansen and Lawrence D. Berg (2016) argue that—specific to con- 
temporary Nordic states—these countries are impacted continuously by evolving 
processes of “neoliberalization.’ They submit that the Nordic states are in a “post- 
welfare” phase; while the state governments maintain welfare state policies, they are 
experiencing a shift in their priorities away from the welfare state model in favor 
of organizing state provisions “more in line with market principles” (Baeten, Lund 
Hansen and Berg, 2016). The proliferation of industrial projects in the Arctic cor- 
roborates the continued prevalence of core neoliberal norms and values in the 
Nordic countries in conjunction with welfare state policies. Neoliberalism has not 
disappeared, merely taken on new forms. 


The Indigenous paradigm 


The Indigenous paradigm does not claim to represent the perspectives of all 
Indigenous peoples, but for the purpose of this chapter, it is principally informed by 
one of the main subdivisions of thought within Indigenous studies: indigenism. As 
Indigenous peoples have historically been excluded from creating research agendas 
in academia for studying Indigenous peoples, they have also been marginalized in 
political processes concerning their own communities that threaten their collective 
rights. Therefore, Indigenous scholars assuming an indigenist perspective argue for 
an Indigenous paradigm allowing Indigenous peoples to construct their own sys- 
tems of gaining and synthesizing knowledge. In a collaborative anthology on emerg- 
ing theoretical lenses within Indigenous research, Gerald Roche, Ase Virdi Kroik 
and Hiroshi Maruyama (2018, p. 229) provide a more holistic definition: 
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Indigenism refers to the transnational movement to promote the political 
interests of Indigenous people, including promotion of the universal applica- 
bility of the categories “Indigenous peoples” and “indigeneity” (Niezen 2003; 
Clifford 2013). Although originating primarily in the CANZUS (Canada, 
Australia, New Zealand and the US) countries, and now vigorously supported 
by the Nordic countries (Finland, Sweden and Norway), this movement has 
since taken on global dimensions (Merlan 2009), including the creation of 
legal norms and international agreements that have developed constant feed- 
back between local movements and global networks. 


To expand upon the principal characteristics of indigenism, Cree scholar Margaret 
Kovach’s work on developing Indigenous research methodologies explains an 
Indigenous approach as holistic and based on the relational knowledge production 
that aims for reciprocity rather than extracting resources (Kovach, 2010). It follows 
that the Indigenous paradigm’s core values are founded on relational accountabil- 
ity. The most important aspect of this is role fulfillment for maintaining produc- 
tive relationships that include respect,reciprocity and responsibility (Gjelde-Bennett, 
2017). In academia, Indigenous research approaches are designed to shift the 
power from the researcher to the participants, ensuring the project gives back to 
the Indigenous community. The decentralization of power acknowledges partici- 
pants’ agency within the research process and includes individuals’ subjective 
experiences (Gjelde-Bennett, 2020). Indigenous research is also context-specific 
and centered around a particular tribal epistemology (Kovach, 2010). For instance, 
Cree knowledges and ways of knowing are distinct from those of the Sami because 
they are based within a particular ontology (Kovach, 2010). Kovach (2010, p. 61) 
clarifies that “Indigenous epistemologies assume a holistic approach that finds 
expression within the personal manifestations of culture.’ Therefore, an indigenist 
approach, within or outside of an academic context, centralizes Indigenous ontol- 
ogies and epistemologies which vary depending on the Indigenous context being 
examined. 

Moreover, the Indigenous paradigm is made up of systems of knowledge 
formed by the relationships between various subjects (people, objects, concepts) 
and therefore represents a source of knowledge as well as a way of knowing 
(Gjelde-Bennett, 2017). According to Indigenous scholar Shawn Wilson (2008, 
p. 74), “Indigenous epistemology is our system of knowledge in their context, or 
in relationship,” which includes Indigenous cultures, histories and worldviews. 
Wilson (2008) contends that multiple possible realities exist which differ depend- 
ing on one’s perspective, and that knowledge itself is not the final goal but the 
potential for change that knowledge holds. In other words, “reality is not an object 
but a process of relationships” (Wilson, 2008, p. 73). Similarly, Indigenous rights 
activists La Donna Harris and Jacqueline Wasilewski (2004, p. 498) contend that 
in “the Indigenous perspective it is assumed that we have each had different expe- 
riences, so... there are multiple realities” (Harris and Wasilewski, 2004, p. 498). 
Additionally, relational knowledge does not just originate from interpersonal rela- 
tionships, but is shared with the natural world to include “all of creation,’ which 
transcends the idea of “individual knowledge to the concept of relational knowl- 
edge” (Wilson, 2008, p. 74). 
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Within the context of global politics, the Indigenous paradigm invites an under- 
standing of how the international system is being created by relationships between 
actors, conceptual frameworks and the environment. Furthermore, Canadian 
Indigenous scholar and activist Taiaiake Alfred argues that the Indigenous approach 
to global politics features a regime of respect, which stands in contrast to the pre- 
sumed superiority of the state (Lightfoot, 2016). In Sheryl Lightfoot’s work on 
Indigenous politics, Alfred (in Lightfoot, 2016, p. 10) asserts, the imperative of 
respect precludes the need for homogenization, and thus realizes the potential for 
more peaceful relations. As opposed to the top-down process of decision-making 
in the neoliberal paradigm with powerful states as the most important actors, the 
Indigenous paradigm argues for a more consensus-based, bottom-up approach that 
incorporates multiple perspectives. 

Specific to conflicts over natural resources, Winona LaDuke of the White Earth 
Land Recovery Project emphasizes the importance of place to Indigenous ontolo- 
gies. Indigenous peoples do not own land in terms of legal property rights as defined 
by a Western neoliberal lens. Instead, Indigenous peoples belong to the land and have 
a relationship with the land, which innately includes certain roles and responsibilities 
to respect and protect it (Mander, 2006). This relational ontology within an 
Indigenous paradigm leads to a distinct understanding of development and sustain- 
ability. In their article on creating more inclusive definitions of environmental sustain- 
ability, Indigenous studies scholars Pirjo Kristiina Virtanen, Laura Siragusa and Hanna 
Guttorm (2020, p. 80) contend that the UN’s Sustainable Development Goals should 
not be universally implemented due to the fundamental ontological and epistemo- 
logical differences between peoples. Focusing on Indigenous perspectives, they state: 


Indigenous approaches to sustainability and development emphasize place and 
locality, relationships and sacred exchanges, where the quality of life is mea- 
sured and adjusted to meet the needs of the human non-human community 
and future generations. 


The Kallak mining project controversy 


The heated controversy over the Kallak mining project in Sweden exemplifies how 
individual Indigenous rights conflicts over natural resource management are inex- 
tricably linked to larger paradigm conflicts within global politics. Informed by the 
TriArc model of Arctic governance, this section will detail the evolving legal debate 
between governmental, industrial and Indigenous actors concerning the construc- 
tion of an iron ore mine in Gallok. Then the case study will be examined from the 
neoliberal and Indigenous paradigms to expose the contentious conceptual under- 
pinnings of this conflict that produce inequalities within the international system. 


Case study 


In 2010, the United Kingdom-based Beowulf Mining company and its Swedish 
subsidiaries began applying for exploration permits for a mining project in Gallok. 
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Gállok (Kallak in Swedish) is located in Jokkmokk Municipality, a community 
with Indigenous and non-Indigenous residents in Sweden’s northernmost 
Norrbotten County. Sixty-three percent of reindeer herders in Sweden reside in 
this county, with 32 groups of reindeer herding enterprises (Pantzare Information 
AB, 2010). The proposed mine is within close proximity to the Sirges and 
Jahkagasska Sámi herding communities, who are concerned the mining project 
will endanger their livelihood (Solly, 2016). 

Beowulf Mining Plc advertises the proposed mine as a unique opportunity to 
stimulate the local economy, estimating over one hundred million metric tons of 
ore could be mined in Kallak (Beowulf Mining, 2020). In Truls Anderssen’s docu- 
mentary film Gallok (2019), Kjell Ek provides his more localized perspective on 
the proposed mining project as a miner in northern Sweden: 


The indirect consequence [of the mine] would be that the entire community 
grows... I think about 100 people disappear from Jokkmokk every year... In 
ten years’ time, we’ll be fewer than 4,000 inhabitants... All these public utili- 
ties are dependent on there being people around. 

(Gallok, 2019) 


Generally, local non-Indigenous residents support the mine for facilitating 
economic growth, while the Sami communities claim the mine would both 
geographically divide the Jahkagasska Sámi community and disrupt overall 
reindeer herding activities (Gallok, 2019). The proposed mining site in Gallok 
rests on herding land used for winter grazing, and its full construction would 
reduce the reindeer’s territory and natural food supply (Forss, 2015). Limiting 
access to winter grazing land violates the national Reindeer Husbandry Act of 
1971 that gives Sami reindeer herders access to traditional lands and the natu- 
ral resources within them, regardless of land ownership, for the purpose of 
herding and to preserve their culture (Williams, 2003). On the international 
level, both the International Labour Organization Convention No. 169 (ILO 
169) and the United Nations Conference on Environment and Development 
(UNCED) Agenda 2151 grant Indigenous peoples control over their tradi- 
tional territories and the natural resources within them for protecting their 
livelihoods and promoting sustainable development. Despite international 
pressures, Sweden has yet to ratify ILO 169, and the UNCED recommenda- 
tions are legally non-binding (Anaya, 2011). Additionally, the local Sami com- 
munities and other critics of the mining project are concerned about the 
environmental impact of the mine despite Beowulf’s assurances the mine will 
be sustainably developed. 

To combat the construction of what they believe to be an unlawful mine, the 
Sami communities around Jokkmokk have led a series of peaceful protests outside 
the mining site since 2011, some of which resulted in the forced removal of dem- 
onstrators by Swedish police in July and August of 2013 (Solly, 2016). According to 
the Sami communities, Beowulf falsely claimed to have included the Sami “vil- 
lages” in the environmental impact assessment during the Raw Materials Group 
(RMG) Mining Investment Conference in November of 2011 (Solly, 2011). 
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During a video-recorded stakeholders’ meeting in Stockholm, former CEO of 
Beowulf Mining Plc, Clive Sinclair-Poulton, went so far as to claim that there were 
no people living near the proposed mine: 


One of the major questions I get is what are the local people going to go 
ahead and say about this project, I show them this picture [landscape photo- 
graph with mountains and forest] and I say what local people? 

(Gallok, 2019) 


In December 2011, Beowulf was caught drilling with an expired permit and was 
reported again in January of 2012 for drilling illegally in breach of the Swedish 
Mining Act. Citing international law and the Swedish Constitution in response to 
the mining company’s behavior, the Sirges and Jahkagasska Sami communities 
stated in an open letter to Clive Sinclair-Poulton that the company’s disrespect for 
Sami wishes in continuing to pursue the mining project in Gallok was a violation 
of their rights to the land and their human rights to culture and to health, and that 
they did not intend to cooperate with the company (Solly, 2012). 

Meanwhile, Beowulf continues to prepare the Kallak mining project and awaits 
the Swedish government’s approval for its 25-year concession (Solly, 2012). Though 
the Swedish government has not been openly opposed to the project and the 
Jokkmokk mining inspectorate has approved the mine, the Swedish government 
has expanded the criteria for the environmental impact assessment, obliging 
Beowulf to meet further environmental requirements before its concession can be 
approved (Boland, 2016). 

Despite the multiple international and national law bodies cited by the Sami com- 
munities and their allies, the Sami in Jokkmokk not only lack legal rights to the land, 
but also lack political representation in the local and state governments to influence 
the Swedish government’s decision-making (Gjelde-Bennett, 2017). There is still a 
distinct chance the Kallak mine will be constructed. This case reveals the inadequacies 
of Swedish government policy and the limited powers of the Sami communities to 
protect their fundamental rights. For the Sami, the construction of the mine would 
not just hurt the reindeer herding industry, it would also undermine their human and 
Indigenous rights. It appears little has changed in Sweden, as contemporary concerns 
mirror those of the Sámi during the 1980s. During the Skattefjall (Taxed Mountain) 
Case in 1981 the South Sami directly challenged the Reindeer Husbandry Act’s inter- 
pretation of Indigenous rights to land, though it has continued to cause conflict over 
Sami identity and land rights (Svensson, 1986). During the legal battle, Tom G. 
Svensson of the Arctic Institute of North America reported the opinion of one Sámi: 


As it is now the Sami are only listened to, but when the final decisions are 
made, there is little to no consideration regarding the Sámi viewpoints. There 
are so many encroachments nowadays and life here becomes very insecure. 


(Svensson, 1986, pp. 212—213) 


Just as the Skattefjall Case began to set a precedent for recognizing, if simultane- 
ously subverting, the Indigenous rights of the Sami, the Kallak mining project 
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represents the continued and dangerous trend of disregarding Sami rights in favor 
of lucrative industrial development in the Arctic. 


Neoliberal paradigm perspectives 


From within the neoliberal paradigm, the proposed mining site in Gállok repre- 
sents a unique opportunity to have all parties involved in the mine’s construction 
work together for collective economic gain. On its website, Beowulf Mining 
reflects the basic liberal view that people will cooperate for mutual benefits. It 
emphasizes the importance of its local partners and incorporating diverse interests 
in Sweden to try and promote the mining project in Gállok to the public (Beowulf 
Mining, 2017). In 2016, the Beowulf CEO responded to the Sámi open letter by 
assuring the Sirges and Jahkagasska Sámi “villages” that Beowulf wants to involve 
all stakeholders in the development of the mine, to listen to their concerns and to 
have the mine and reindeer herding coexist (Beowulf Mining, 2016). 

While the Sámi claim Beowulf has not consulted them directly, the Beowulf 
CEO uses rhetoric that reflects neoliberal values of cooperation for mutual benefit. 
Both CEO Sinclair-Poulton and his successor Kurt Budge have discussed Beowulf ’s 
desire to work with stakeholders in Gallok and have a “dialogue” with the local 
Sami communities, even though the Sami have clearly stated they will not accept 
the construction of a mine in Gállok (Solly, 2016). Given that free trade is one of 
the main tenets of liberalism and neoliberalism promotes the expansion of global 
markets, from a neoliberal perspective the partnership of Beowulf Mining Plc and 
its Jokkmokk subsidiary represents an ideal way for Jokkmokk companies to par- 
ticipate in the global economy while boosting the local economy. In theory the 
transnational operation in Gallok would benefit all parties, but in practice the res- 
ervations of those directly affected by this enterprise are ignored in favor of trans- 
national industrialization efforts. 

Moreover, from the perspective of the Swedish state and municipal governments 
working within the dominant neoliberal paradigm, recognizing the Sami’s claim to 
the land could threaten a key attribute of the state, its sovereignty. Giving the Sami 
a privileged claim to part of that territory would challenge the authority of the 
state. Thus, Indigenous rights claims to self-determination and natural resource 
management under international law are viewed by states as a threat to their author- 
ity and security (Gjelde-Bennett, 2017). Examining the Sámi’s claims to Indigenous 
rights to self-determination from a geopolitical perspective, Dr. Oleg Kobtzeff of 
the American University of Paris contends that recognizing the right to self-deter- 
mination “will always be perceived, either by the enthusiasts or on the contrary by 
the paranoid as a first step towards real, full independence and sovereignty” 
(Gjelde-Bennett, 2017, p. 21). The Saami Council has stated that the goal of Sámi 
self-determination is not to form a separate state, but to maintain autonomy over 
their traditional, transnational area (Samiraddi, 2017). Though that alone makes the 
term self-determination problematic for realizing the Sami’s Indigenous rights. 
Notably when Sweden became a Universal Declaration of the Rights of Indigenous 
Peoples (UNDRIP) signatory in 2007, the Swedish government representative, 
Ulla Strom, explicitly expressed concern that the right to self-determination 
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could pose a threat to the “territorial integrity or political unity of sovereign and 
independent States” (UN General Assembly, 2007). Moreover, despite constitu- 
tional recognition of the Sami as peoples, the Saami Council reports little has 
changed since 2011 to effectively realize Sami rights to self-determination 
(Samiraddi, 2016). 

Therefore, from a neoliberal perspective it is within the interests of both the 
mining company and the Swedish state to allow the mine construction based on 
Beowulf’s promise to cooperate with local partners in Jokkmokk. There would be 
mutual benefits, the company claims, and the mine would bolster the local econ- 
omy by opening it up to the international market. Using the land in this way 
would also maintain the state and municipal governments’ control over that terri- 
tory, avoiding any challenge to their authority. As the state is the most important 
actor in global politics, the Swedish state’s interests in economic growth and pro- 
tecting its sovereignty present formidable obstacles to ruling in favor of the Sami 
communities. The legitimization of Indigenous rights domestically could alter the 
existing power structures that give preferential treatment to states operating within 
a neoliberal paradigm. Thus, states maintain ultimate authority over their territo- 
ries, dictating the outcomes of conflicts within their borders. 


Indigenous paradigm perspectives 


Within the Indigenous paradigm, the environmental integrity of the land in Gallok 
should be maintained and the land accessible for reindeer husbandry and other 
traditional activities from an Indigenous ontological understanding of sustainabil- 
ity. Specifically concerning industrialization in Sapmi, human geographer Tiina 
Jaaskelainen (2020) contends in her literature review that the current sustainability 
criteria for mineral extraction projects within Sapmi fail to address the needs and 
concerns of the Sami communities they would affect because the assumed concept 
of sustainability used for these environmental impact assessments do not take into 
consideration Indigenous ontologies or epistemologies that include the sociocul- 
tural aspects of environmental sustainability. Despite several international conven- 
tions that advocate for free, prior and informed consent (FPIC) and Indigenous 
self-determination, these key concepts are neither well defined nor consistently 
enforced. Moreover, government administrators typically proceed under the false 
assumption that Indigenous communities such as the Sami will inevitably become 
a part of industrialization, and therefore a mining project will help develop the area 
as a whole to the benefit of all (Jääskeläinen, 2020). 

The Sirges and Jahkagasska Sámi communities have inhabited and utilized the 
land surrounding the proposed mining site in Gallok for reindeer herding, fishing 
and hunting as Sámi communities have for centuries (Gjelde-Bennett, 2017). 
Therefore, the Sámi communities claim the land in Gallok is where they belong 
and that they have a strong sense of responsibility toward it. It is also what has 
allowed them to continue their traditional occupation of reindeer husbandry and 
maintain significant aspects of their culture that revolve around the practice. 
Currently only about 3,000 Sami practice traditional reindeer husbandry in 
Sweden, and just 900 rely on herding as a primary source of income (Williams, 2003, 
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Minority Rights Group International, 2012). While it is hazardous in implement- 
ing Indigenous rights to assume that all Sami herd reindeer, as some Nordic gov- 
ernments already have to diminish Indigenous rights domestically, reindeer 
husbandry still represents an important aspect of Sami cultural identity for many 
and should be protected. 

The Kallak mining project thus threatens the environment and undermines 
Indigenous claims to their traditional lands for maintaining their Indigenous cul- 
ture and identity. The Sirges and Jahkagasska S4mi communities and the Swedish 
Sami Parliament have publicly expressed concern that a mine in Gallok will irre- 
versibly destroy the natural environment, displace entire Indigenous communities 
and violate international and domestic laws for protecting Sami collective and 
individual rights. If Beowulf’s concession is eventually turned down, it could legit- 
imize the Sámi communities’ position on natural resource management in Sweden 
and possibly Indigenous claims to the land in Gallok. This case could set a prece- 
dent for recognizing the rights of Sami communities in other parts of Sweden and 
even throughout other Nordic countries, where there are still numerous conflicts 
over natural resources. However, if the concession is approved, the Swedish govern- 
ment will presumably continue to prioritize economic expansion over Indigenous 
rights and ignore domestic and international legislature which should protect Sami 
communities against unwanted industrial resource extraction projects. 

From within the Indigenous paradigm, the inability of the Sirges and Jahkagasska 
Sami communities to effectively block Beowulf Mining’s concession represents 
both the unequal systems of power Sámi communities must navigate to assert their 
voice in political debates and the failure of systemic change due to conflicting 
interests. In this case study, the Swedish Sámi community clearly must work within 
the neoliberal political system in order to gain legitimacy for their claims. Although 
the proposed mine violates core values of the Indigenous paradigm, in that it nega- 
tively impacts the environment and ignores the protests of the communities it 
affects, Indigenous rights proponents have to argue that the mine is in breach of 
international and national law. Therefore, they need to focus on their individual 
rights, appealing to liberal and neoliberal values of universal human rights and 
international rule of law regulated by international institutions. 

In their letter to Beowulf CEO Sinclair-Poulton in 2011, the Saami Council 
cites multiple national and international legal documents in their argument that 
the mine infringes upon the Sami communities’ basic rights, including the Swedish 
Constitution, the European Convention on Human Rights, the UN Convention 
on the Elimination of Racial Discrimination, the Universal Declaration on Human 
Rights, and the Universal Declaration of the Rights of Indigenous Peoples 
(UNDRIP) (Solly, 2012). The Sami rely on documents which reflect liberal and 
neoliberal values that were created in a neoliberal-dominated international system 
to try and uphold the often-ignored Indigenous paradigm in global politics. 


The Nordic Sami Convention: bridging the gap 


To halt Arctic industrial expansion, the Saami Council made a daring, innovative 
attempt to realize collective Indigenous rights transnationally by formally 
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reasserting the Sami are one people across state borders and therefore demand the 
same Indigenous rights across Nordic countries. This unique approach would 
theoretically allow the Sami to break out of the dominant neoliberal paradigm to 
assert their own rights according to the Indigenous paradigm, which affirms the 
Sámi’s transnational identity and intimate connection to the natural environment. 
Moreover, the NSC incorporates elements of the dominant neoliberal interna- 
tional system to gain legitimacy as a regional institution of Indigenous rights, clos- 
ing the gap between international and domestic legal practices. 

The Swedish government has realized some of the Sami’s collective rights under 
international law via the Sámi Parliament, but little has changed recently to ame- 
liorate the Sami’s legal and political status for effectively securing their Indigenous 
rights. Established by the Swedish Parliament Act of 1993, Samediggi/the Sami 
Parliament is a representative organization comprised of 31 elected members with 
“the primary task of monitoring issues concerning the Sami culture” (Samediggi, 
2016). In 2007, Samediggi was given administrative control over the Swedish rein- 
deer herding industry. However, as a government agency it is limited in its auton- 
omy in that it must implement government policies. The Sami Parliament reports 
that this often places its members in a difficult position, as they are obligated to 
uphold government policies which may be contradictory to Sami interests 
(Samediggi, 2016). Similarly, United Nations Special Rapporteur for the Rights of 
Indigenous Peoples, James Anaya, contends the Sami Parliamentary Act in Sweden 
“is of particular concern” (Anaya, 2011, p. 12). According to the Swedish govern- 
ment, the Act was not initially “intended to be a body for Sami self-government,” 
which highlights the Parliament’s dual character as currently limiting the Sámi’s 
self-determination (Anaya, 2011, p. 12). The Swedish Sami Parliament confirms on 
its website that for now it is “not a body for Sámi self-determination,”’ although the 
Sami possess “a right to cultural autonomy and this requires a certain degree of 
self-determination” (Samediggi, 2016). 

This widening gap between Indigenous rights in national versus international 
law continues to create conflict. The right to self-determination under interna- 
tional law to include greater autonomy and influence over natural recourses is 
glaringly absent in domestic law, yet many scholars and international law experts 
argue it is essential for conflict resolution (Gjelde-Bennett, 2017). In a report to the 
ICCPR Human Rights Committee in 2016, the Saami Council (Samiraddi, 2016) 
described the situation of the Sámi in Sweden as a “kind of twilight zone where 
rule of law is not always guaranteed.” This has created frustrations with the Swedish 
government, as the gap between international and domestic law places the Sami in 
a “state of limbo,” stalling cultural preservation and development efforts (Civil 
Rights Defenders, 2016, p. 10). 


Defining Sami self-determination on the transnational level 


To overcome the challenges for implementing international Indigenous rights 
domestically, the NSC attempted to concretely define self-determination, empower 
the Sami Parliaments and establish clear lines of communication with state govern- 
ments to ensure the Sami’s rights to representation. 
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Creating a single comprehensive definition of self-determination, the NSC 
tried to reinforce rights given to Indigenous peoples by international law. 
Acknowledging the neoliberal value of international rule of law and utilizing 
international institutions, the NSC combined interpretations of multiple law bod- 
ies. The draft NSC reads thus: 


As a people, the Saami have the right of self-determination in accordance with 
the rules and provisions of international law and of this Convention. In so far 
as it follows from these rules and provisions, the Saami people have the right 
to determine their own economic, social and cultural development and to 
dispose, to their own benefit, over their own natural resources. 


(Samediggi, 2017) 


From the influential but legally non-binding 2007 UNDRIP, the NSC initially 
claimed the Sami’s right to self-determination under the third article so that they 
may “freely determine their political status and freely pursue their economic, social 
and cultural development” (OHCHR, 2013). Similar to the ILO Convention No. 
169 that grants Indigenous peoples the right “to exercise control over their own 
institutions, ways of life and economic development and to maintain and develop 
their identities, languages and religions” (C169, 2017), the NSC recognized the 
importance of the natural environment to Indigenous cultural identity and tried to 
secure the Sami Parliaments’ control over traditional lands and natural resources. 

In the dominant neoliberal paradigm, states and IGOs at the international level 
have historically drafted and delegated Indigenous rights. While attempts to create 
international law for Indigenous rights have recently progressed, sovereign states 
remain the most powerful actors in global politics. Thus, states can easily redefine 
or blatantly ignore Indigenous rights institutions such as UNDRIP. To avoid 
directly challenging state sovereignty, the NSC clearly defines the right to self- 
determination for the Sami as greater decision-making powers, but not as the 
equivalent of state sovereignty. 

Uniquely, the NSC not only demands the domestic recognition of Indigenous 
rights in the framework of international institutions created within a neoliberal 
paradigm, but also utilizes elements of international precedents to draft a set of 
unique rights for the Sami in accordance with the Indigenous paradigm. Concerning 
the continued conflicts over natural resources in the Arctic, the NSC asserts that 
the resources within Sami traditional territories are under Sámi control, as they 
concern not only reindeer husbandry but also the overall integrity of the natural 
environment. The fundamental relationship between Indigenous peoples and the 
environment within the Indigenous paradigm is thus recognized and protected. 
The NSC’ interpretation of Sámi self-determination seeks to resolve limitations to 
implementing Indigenous rights based on state guidelines for Sami identity. For 
instance, the 1751 Peace Treaty of Strömstad and the 1971 Sami Reindeer 
Husbandry Act in Sweden specifically grant the Sami access to natural resources 
for reindeer husbandry. While reindeer husbandry is an important feature of Sami 
culture, not all Sami herd reindeer, and this draft Convention thereby creates a 
more holistic view of both Indigenous self-determination and Sami identity 
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(Gjelde-Bennett, 2017). Sámi would not have to be engaged in herding in order to 
exercise their Indigenous rights, and the non-herding majority could also influ- 
ence natural resource management. A greater legal ownership of traditional Sámi 
lands could therefore prevent industrial development (like the proposed Kallak 
mining project) which is harmful to the Sami’s own development and the natural 
environment on behalf of all those living there. 

Moreover, the NSC aims to overcome the challenges of the limited powers of 
the Sami Parliaments in Norway, Sweden and Finland and the lack of cooperation 
between the Sami and national governments by giving the Sami the right to rep- 
resentation on the international and domestic levels. The draft NSC empowers the 
Sami Parliaments to make “independent decisions on all matters where they have 
the mandate to do so under national or international law,’ and the right to consul- 
tation with the state governments on all policies concerning them (Koivurova, 
2006, p. 118). Similar to the right to consultation given in the ILO 169, the draft 
NSC gives the Sami the right to negotiate all matters of importance to the Sami. 
Moreover, no government can pass any measures which could “damage the basic 
conditions for Saami culture, Saami livelihoods or society” (Samediggi, 2017). 
Though still referencing national and international law, the establishment of spe- 
cific procedures on policies that directly affect Sami communities could be crucial 
for ensuring governments have provided the Sami with the political and moral 
authority necessary for resolving reoccurring problems on land rights and natural 
resource management. Once established, these structures could create more effec- 
tive lines of communication for conflict resolution. 

However, the NSC in its latest form does not grant the Sami rights to self- 
determination and necessary decision-making powers to block harmful industrial 
projects in the Arctic. In practice, the right to consultation alone, which some Sami 
Parliaments already technically possess, is not only insufficient but also frequently 
ignored by states. The Sámi Parliaments must be granted greater decision-making 
powers beyond rights to consultation in order to effectively negotiate and cooper- 
ate with powerful state governments and other non-state actors. 

In this sense, the acceptance of greater Sami self-determination is not that they 
can establish a new sovereign state, but rather to determine a new, more equitable 
relationship between state governments, industries and Indigenous communities. 
The Saami Council and the Sami Parliaments desire greater involvement in state 
decision-making processes to influence policies which directly affect them (Samiraddi, 
2016). The draft NSC thereby promotes constructive cooperation between the 
Indigenous and non-Indigenous bodies by guaranteeing Sámi the right “to be repre- 
sented in public councils and committees and in intergovernmental meetings when 
these deal with matters that concern the interests of the Saami” (Koivurova, 2006, 
p. 118). Whether in a city committee or in an intergovernmental forum, the Sámi 
must have greater representation in the public political domain to promote their 
interests and secure their Indigenous rights. By being more involved in the public 
political sphere, the Sami would gain invaluable influence and legitimacy on the 
international, state and local levels, balancing the representation of the neoliberal and 
Indigenous paradigms in Indigenous rights domestic implementation. 

If this more equitable system were in place, the establishment of a mine on tra- 
ditional Sami reindeer herding territory would have automatically involved the 
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Sami in the decision-making process for the prospective Beowulf mine in Gallok. 
The distinction made by the Saami Council on Sami self-determination would 
have been essential for redefining Indigenous rights to self-determination so that 
state governments do not perceive them as a direct threat to state sovereignty. 


The failings of the Nordic Sami Convention 


Despite high hopes, some Sami and other Indigenous scholars have criticized the 
latest version of the NSC released in 2017 for being a colonial tool, as Indigenous 
claims to rights have been diluted or revoked through their interpretations by the 
Nordic state governments. Sami scholar Magne Ove Varsi writes in his article “A dis- 
appointing Nordic Sami Convention” that after much anticipation the final version 
of the NSC lacks real ambition to advance Indigenous rights beyond the status quo 
and alarmingly reduces Sami self-determination to the problematic right to consulta- 
tion (Varsi, 2017). Rauna Kuokkanen of the University of Lapland declares that the 
final draft of the NSC will, “seal the colonization of the Sami through a devious legal 
document that claims to strengthen the status and rights of the Sami as an Indigenous 
people but in reality does the very opposite” (Kuokkanen, 2017). 

Kuokkanen (2017) argues the NSC reproduces pre-existing interpretations of 
Indigenous rights as being limited to cultural rights: 


The states don’t mind if we speak our languages and wear our gdktis in our 
festivals and cultural activities. It fits well with the intentions of the neoliberal 
state of displaying and commodifying Indigenous peoples and their traditions — 
in fact, one of the articles (Art. 35) recognizes the commodity value of Sami 
culture, history and nature for creative industries and tourism.The provision is 
a travesty of Indigenous rights. 


Considering Indigenous scholars’ criticisms of the NSC within the broader context 
of paradigm conflicts in the Nordic countries, arguably the NSC failed because of 
the larger, unequal power structures within which the document was produced. The 
NSC initially reflected the Indigenous paradigm for pursuing Indigenous rights, a 
feat within itself. However, the NSC was altered during negotiations to make it con- 
form to the neoliberal paradigm. Instead of helping the Sami realize essential inter- 
national rights to self-determination and natural resources to halt industrial expansion 
into the Arctic, the document reproduced the same system of inequality and exploi- 
tation. Viewing the NSC as the site of a paradigm conflict explains the shortcomings 
of the Convention; the NSC was formed and negotiated within a greater system of 
inequality based in colonial history that favored the interests of more powerful state 
governments operating within a neoliberal paradigm. Historically linked to territory 
and security, state sovereignty is consistently prioritized over Indigenous claims to 
traditional lands and self-determination (Gjelde-Bennett, 2017). 

The NSC first sought greater cooperation between state governments and the 
Sami Parliaments in order to minimize the effects of state borders on the Sami 
people for realizing their Indigenous rights. However, negotiations within a neo- 
liberal-dominated system became another repetitive standoff between states and 
Indigenous peoples, state sovereignty versus self-determination, making the 
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negotiations a zero-sum game. What the Sami gain is what states lose and vice 
versa. The state actors involved in the NSC negotiations clearly did not move 
beyond perceiving the nature of the current international system from outside of 
the neoliberal paradigm. 

The Saami Council tried to deviate from the prescribed script of the neoliberal 
versus Indigenous paradigms by asserting their own Indigenous rights in the Nordic 
countries with components of both paradigms in the Nordic Sami Convention. 
However, the more powerful state governments operating within the dominant 
neoliberal paradigm manipulated the NSC so that it reproduced the current system 
of inequality, and some Sami passionately argue made it even more unequal. 


The current situation in Gallok and beyond 


Returning to the case study in Gállok and how the situation has progressed since 
the latest version of the NSC was released, there remains an urgent need for cre- 
ative solutions to resolve paradigm conflicts in the Arctic. From 2018, Beowulf’s 
latest public update on the Kallak Iron Ore Project (as it is now referred to) states 
the company’s exploitation concession continues to be postponed by the Swedish 
government (Beowulf Mining, 2018). The Kallak project page on the Beowulf 
Mining website features a 2017 study conducted by Copenhagen Economics, 
titled “Kallak—A real asset, and a real opportunity to transform Jokkmokk” 
(Beowulf Mining, 2020). The study summary reflects multiple neoliberal values in 
highlighting the shared economic benefits and by saying that Beowulf’s proposed 
Kallak mine shall potentially create 250 direct jobs over 25 years. It would ensure 
that “Jokkmokk maximises the benefits it receives” (Beowulf Mining, 2020). 

In a 2018 video on the current state of the Kallak Iron Ore Project from 
Beowulf’s corporate webpage, the mayor of Jokkmokk Robert Bernhardsson con- 
curs, “this investment will benefit Jokkmokk, and generate many jobs, and also great 
hopes for the future” (Beowulf Mining, 2018). The video goes on to explain that 
the project delays are due to Swedish political conflicts involving the Green Party, 
“environmental demands all met by the company” and “Sami people claiming their 
Indigenous rights” (Beowulf Mining, 2018). Both current Beowulf CEO Kurt 
Budge and Jokkmokk Mayor Bernhardsson state that the solution to dealing with 
these issues is by opening a dialogue. Budge contends, “we will do our utmost to 
demonstrate that we want to work in partnership, not just with the Sami, but with 
all sections of the community” (Beowulf Mining, 2018). No indication is given of 
how the company proposes to accomplish this goal. Bernhardsson merely states that 
neighboring municipalities have come to agreements on “similar issues” (Beowulf 
Mining, 2018). Evidently, Beowulf’s overall rhetoric and approach to mitigating 
controversy does not appear to have changed significantly for nearly ten years. 

Meanwhile the surrounding Sami communities remain starkly opposed to the 
mining project. In 2019, Truls Anderssen’s documentary principally follows Tor 
Lundberg and his family who live in Gallok. A member of the local Sámi com- 
munity, Tor discusses hearing about the mining projects in northern Sweden on 
the radio, demonstrating the disconnect between industry and the Indigenous 
communities. This is particularly apparent when Tor quotes the mining companies 
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using the name “Kallak,” the Swedish name for his home, which he usually refers 
to as “Gallok” in his Sámi language. Contrary to the neoliberal mindset that the 
Sami are inhibiting progress by refusing to utilize the natural resources in Gallok, 
Tor offers a local Indigenous perspective on the value of the natural environment: 


The Sami have always known about the iron ore here because this mountain, 
Atjek, is often struck by lightning. Atjek means thunder in the Lule Sami lan- 
guage, the Mountain of the Thunder God, a sacred place. 

(Gallok, 2019) 


In these few lines, Tor reveals the local Sámi are not ignorant of the value of the 
iron ore deposits, as some proponents of the mining project submit. The Sami 
simply perceive it differently within their Indigenous paradigm, valuing their rela- 
tionship to the land and what that means to their collective history and culture. 

One of the most jarring scenes of the film involves Tor and his daughter Astrid 
discussing the disastrous consequences to the natural environment and their local 
community should Beowulf be allowed to proceed with the mine. Tor takes Astrid 
to participate in a municipal meeting in Jokkmokk concerning the potential long- 
term effects of the proposed mine in Gallok. During the debate, he says: 


Of course, it’s easy to sit down south and think mines are great. But they 
affect us who live here, our reindeers, our tourism and all who live on what 
nature provides. Food production is more important than anything up here, 
particularly fishing. 

(Gallok, 2019) 


Anderssen also highlights the discrimination Tor’s family faces daily. During one 
particular trip to the supermarket, other shoppers comment to the family that the 
Sami are “begrudging other people getting work” in response to their daughter 
wearing gakti, traditional Sami clothing, in the store (Gallok, 2019). Nevertheless, 
Tor remains opposed to Beowulf’s mining project, maintaining an indigenist per- 
spective on sustainability. He repeatedly emphasizes how the destructive aftereffects 
of mining on the environment are permanent while the economic benefits are 
only temporary. 

Unfortunately, the ongoing Kallak mining controversy is not an isolated inci- 
dent but is representative of industrial projects and the resulting paradigm conflicts 
across the Nordic countries. In 2019, the Norwegian government approved a min- 
ing concession for a copper mine to be constructed in Repparfjord that will not 
only disrupt Sami reindeer herding and fishing industries, but will also irreparably 
damage the natural environment (Nilsen, 2019). The Nussir mining company’s 
CEO Vidar Rune Late’s comments echo those of Beowulf’s CEO as he empha- 
sizes the new job opportunities the mine would provide and how investing mil- 
lions of dollars into the project would bolster the local municipality’: economy 
(Pietromarchi, 2019). Similar to the situation in Gallok, local activists and Sami 
communities in Repparfjord have demonstrated against the mining project, con- 
cerned about its long-term environmental, economic and social impact. Erik 
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Reinert, former professor of reindeer economics at Sámi allaskuvla/Sami University 
of Applied Sciences reports: 


For hundreds, jobs that will exist at best for a few decades, the government is 
ruining a fjord, reindeer summer pastures and fisheries ... food production for 
hundreds of years ahead, if not forever. 

(Pietromarchi, 2019) 


Unlike in Gallok, the Norwegian government has already approved Nussir’s con- 
cession, and those against the decision are rightly concerned that allowing this 
copper mine’s construction will impact future governmental decisions and encour- 
age the mining industry in other parts of Sapmi (Pietromarchi, 2019). 


Conclusion: possibilities for compromise? 


In summation, an analysis of the mining controversy in Gallok through the neolib- 
eral and Indigenous paradigms exposes the dominance of the neoliberal paradigm 
in the interactions between state governments, industry and Indigenous peoples. As 
a result, Indigenous peoples who hold an Indigenous worldview are at a disadvan- 
tage, as they have to utilize neoliberal tools, which uphold the ultimate authority 
of the state to justify claims to Indigenous rights that could potentially challenge 
state sovereignty. Finding common ground between the neoliberal and Indigenous 
paradigms would therefore be the key to forming new institutions to realize inter- 
national Indigenous rights domestically. The Saami Council’s proposed NSC rep- 
resents a historic transnational, subregional institution which had the potential to 
guarantee the same Indigenous rights for all Sami in Norway, Sweden and Finland. 
The NSC is especially unique because it was initially created by Indigenous peo- 
ples for Indigenous peoples, rather than by the usual neoliberal institutions imple- 
menting policies for Indigenous peoples. 

Though flawed in its final draft version, the initial spirit of the NSC represents 
compelling evidence of norms and practices within the international system 
beginning to change in order to recognize both neoliberal and Indigenous para- 
digms and to empower Indigenous peoples for realizing their own collective rights. 
While hope for achieving this reality in its totality may appear remote within the 
near future, it would be remiss to deny that the current system has not been the 
product of historic processes and hazardous to assume that it will not continue to 
change through ongoing interaction over the coming decades. However, it should 
not be denied that the systematic discrimination of Indigenous peoples and exploi- 
tation of natural resources on their traditional lands has been a long-established 
feature of the international system. Indigenous scholar Victoria Tauli-Corpus con- 
tends these two worldviews are irreconcilable, “There is an inherent tension 
between the claims of nation-states to eminent domain and national sovereignty, 
and those of Indigenous peoples who assert their rights to their traditional lands” 
(Tauli-Corpuz, 2006, p. 216). While it is true that the conceptual bases of these 
paradigms have been at odds in practice for decades, especially concerning 
Indigenous rights to self-determination and their traditional lands, the NSC’s 
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existence as a proposed transnational convention for realizing Indigenous rights 
suggests that it might be possible to reconcile these differing worldviews and that 
a more equitable international system could be formed in future. 

There has already been a shift in global politics led by Indigenous scholars and 
activists to empower Indigenous peoples globally and revalue Indigenous per- 
spectives and methodologies within the international system. This is clearly dem- 
onstrated by the legal victory of the Maori Whanganui iwi in Aotearoa/ 
New Zealand, successfully protecting Te Awa Tupa/the Whanganui River as an 
ancestor by granting it individual rights as a living entity in 2017. This new legal 
precedent incorporates elements of both paradigms to resolve a 140-year conflict, 
as the river is protected using Indigenous logic by equating its worth to that of a 
human being and it is legally enforced within a neoliberal individual rights frame- 
work (Roy, 2017). 

Although these recent developments do not mean that Indigenous rights pro- 
ponents can wait for this systemic change to happen, they must be persistent and 
prepared to be the vehicle for that change. Indigenous peoples like the Sami and 
their allies have known this for over a century, effectively fighting for their own 
rights. Still, there needs to be a heightened awareness of the greater conceptual 
inequalities which foster exploitation and conflict between industry, state govern- 
ments and Indigenous peoples. Differing worldviews must be reconciled in order 
to achieve more holistic long-term solutions for realizing Indigenous rights. 
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10 Revisiting the governance triangle 
in the Arctic and beyond 


Monica Tennberg, Else Grete Broderstad and 
Hans-Kristian Hernes 


From the governance triangle to meta-governance 


Large-scale projects to extract energy resources, minerals and fish are attractive to 
governments as well as for local communities. They promise to bring income, 
employment and well-being, while concerns over social and environmental conse- 
quences of such projects are also widely known and shared. Our cases in this 
book—of wind power development, aquaculture and mining—represent extrac- 
tive industries. Recent Arctic research has focused on the conflicts between extrac- 
tivism, Indigenous self-determination and government policies (Kuokkanen, 2019; 
Lawrence and Moritz, 2019; Willow, 2019; Alcantara and Morden, 2019; and 
Tysiachniouk, Petrov and Gassiy, 2020). Extractivism pertains to the industrial use 
of natural resources and land: it is a response to ever-growing global resource 
demands and has become increasingly dominated by foreign investments, privati- 
zation of industrial activities and company-led practices of corporate social respon- 
sibility as “neo-extractivism” (Wilson and Stammler, 2016; Junka-Aikio and 
Cortes-Severino, 2017). 

Governance of natural resources refers to the principles, institutions and pro- 
cesses that determine how power, obligations and responsibilities over natural 
resources are exercised, how decisions are taken, and how peoples and their com- 
munities participate in, benefit from and oppose the extraction of natural resources. 
The principle of self-determination is central in natural resource governance for 
Indigenous peoples and their political, social and economic rights confirmed in 
numerous global human rights conventions and declarations discussed in this book. 
These rights have been applied widely and differently in different national con- 
texts, but as the Australian sociologist Louisa Humpage (2010, p. 539) notes, 
“uncertainty thus remains about the best mix of recognition and redistribution 
needed to produce good outcomes for Indigenous peoples in terms of both wel- 
fare and greater Indigenous autonomy and control.” 

Central to governance is the way governments, authorities, private bodies and 
non-governmental organizations interact with each other while aiming to solve 
governance challenges, avoid failures and create opportunities for better governing. 
Our approach seeks to go beyond governance as practical problem-solving or gen- 
eral rule-making, and rather view it as meta-governance (Kooiman and Jentoft, 
2009; see also Meuleman, 2008; Jessop, 2011). Meta-governance embraces 
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principles, norms and values: it is about the normative bases that underpin different 
forms of natural resource governance and also includes the application of princi- 
ples guiding interactions and communication between agencies and responsible 
institutions (Kooiman et al., 2005). 

The different modes of governance here refer to hierarchical, state-led governance 
with authority and legitimacy as its main values; industries-led market governance, 
where the main values are profit, effectiveness and time; and civil society-based net- 
work governance, which is steered most of all by trust and consensus. These modes 
usually appear in various combinations and together they also produce different 
kinds of interactions between different parties and governance failures (Meuleman, 
2008, 2019). From the meta-governance perspective, governance failures stem 
from the mix of different modes of governance. Governance failures can be 
expected, firstly, if there is an institutional mismatch between the issues to be gov- 
erned and institutional arrangements, and secondly, when capacity and resources 
for governance are lacking. (See also Smith, 2008; Larsen and Raitio, 2019; 
Meuleman, 2019; La Cour and Aakerstroem Andersen, 2016). 

Our analysis of meta-governance centers on how Indigenous self-determination 
as a major, internationally recognized principle and nationally implemented norm is 
interpreted in interactions between Indigenous communities, states and extractive 
industries. In these interactions, three principal sites have been identified on the basis 
of the investigated cases. First of all, there are the legal processes balancing economic 
interests, Indigenous rights and national and international commitments, which in 
practice become tangible in various consultation processes, authorities’ decisions, 
court hearings and legal developments. Second, there are the different forms and 
procedures in private agreement-making between industry representatives and 
Indigenous peoples’ organizations, while the third site is that of individual projects, 
local debates between Indigenous activists, local and national decision-makers and 
authorities and company representatives. It is here that the different modes of gover- 
nance, values, principles and norms meet and mix, resulting in both successes and 
failures in natural resource governance from the Indigenous peoples’ perspectives. 

Our analysis examines both structural constraints and discursive opportunities 
that Indigenous peoples have in communicating their concerns about current 
extractive industry plans and projects. We have analyzed how the agency of 
Indigenous peoples manifests—as rights-holders, stakeholders and contesting the 
norms and the different mixtures in practice—in natural resource governance in 
Nordic countries, Russia, Canada, Australia and New Zealand. Our cases represent 
both positive and negative outcomes from the Indigenous peoples’ perspectives. 


Balancing Indigenous rights, economic interests and national 
commitments in court 


In our cases, hierarchical governance is a combination of the countries’ colonial 
pasts and current, mostly neoliberal, governmental policies, framing in different 
ways how the states apply global human rights mechanisms. From the perspective 
of hierarchical governance, Indigenous peoples are rights-holders. The results from 
our case studies show that governments are struggling to recognize this role for 
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Indigenous peoples. In her chapter, Else Grete Broderstad discusses state compli- 
ance with international law obligations, especially the role of article 27 of the 
International Covenant on Civil and Political Rights (ICCPR) in the Sami rights 
development in Norway. The discussion focuses on a specific case where the 
Norwegian Ministry of Petroleum and Energy halted the plan for building a wind 
power station on traditional reindeer herding lands in 2016. The ministerial deci- 
sion to revoke the existing license can be interpreted as avoiding violation of 
human rights through government action. However, the government’s assessment 
of the very same article 27 has in other cases led to a different outcome. In order 
to understand this mismatch, Broderstad identifies different indicators for state 
compliance, including structural indicators to assess states’ commitment to the pro- 
tection of human rights in domestic legislation while process indicators evaluate 
their implementation. Outcome indicators are important in the assessment in con- 
crete cases of state failure to comply with human rights. Despite these inconsisten- 
cies in state compliance with international law in Norway, Broderstad concludes 
that “[t]he state nevertheless remains the primary duty-bearer of human rights 
obligations.” 

The failure to honor international and national commitments is evident in the 
Swedish wind power cases discussed by Dorothée Cambou, Per Sandstrom, Anna 
Skarin and Emma Borg in this volume. The increasing number of court cases in the 
governance of natural resources is testimony to the opaque application of the cen- 
tral principles of the governance process, including such issues as sustainable devel- 
opment and Indigenous rights, and their legitimacy. The courts have become the 
last arena where the different economic interests, Indigenous rights and national 
commitments are mediated. However, due to Swedish legislation, the courts’ role as 
mediator is limited in ensuring the protection of the rights of the Sami. According 
to Cambou et al., in these Swedish cases, the final court decisions favor a market- 
oriented perspective of sustainable development in allowing wind energy develop- 
ment in the reindeer herding areas. The courts have not confronted the political 
imbalance between national environmental and economic interests and those of the 
Sami as an Indigenous people and the sustainability of their traditional lands and 
livelihoods at the local level. As Cambou et al. argue, these Swedish cases “epitomize 
the persistent challenges faced by the Swedish courts to ensure sustainability at 
every level amid increasing demands to promote sustainable development for all.” 

Unclear obligations on company consultations with Indigenous peoples empha- 
sizes the role of the courts, as Gabrielle Slowey shows in her chapter about a min- 
ing case in Ontario, Canada and the concerns of Ontario First Nations. As the 
Canadian courts now require that Indigenous nations be consulted, the state 
encourages and may in some cases demand that companies negotiate impact ben- 
efit agreements (IBAs) with communities as proof of such consultation before 
issuing the companies with permits and licenses. However, recent developments in 
Canadian legislation may undermine this obligation: in 2020, the Ford government 
in Ontario introduced a new bill (Bill 197: The COVID-19 Economic Recovery 
Act), which among other things modifies the main parts of the provincial environ- 
mental assessment regulations. Slowey sees this governmental move as an attempt 
in the shadow of the global pandemic to “further push mining and northern 
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development onto the backs of First Nations.” Slowey points out that although 
Ontario First Nations have constitutionally protected treaty rights and the courts 
have mandated consultation in advance of development projects, the Ford legisla- 
tion streamlines and, in some cases, removes the established procedures and protec- 
tions which are essential in areas where First Nations remain directly tied to state 
action and are subject to extraction. This is especially challenging given the small 
number of modern, post-1975 treaty land claims with accompanying self- 
government agreements which offer more agency for First Nations. Slowey stresses 
that “[w]here First Nations do not have modern treaties, there is no level playing 
field” between Indigenous peoples and industry plans. 


The role of the state in ensuring Indigenous rights in 
agreement-making 


In market governance, contracts are key and the role of the state is similarly 
important in drawing up fair agreements. In Australia, under neoliberalism, the 
state encourages private agreement-making for natural resource governance, 
which renders the industries and Indigenous peoples responsible for making such 
deals. Similar processes are underway in Canada, where Indigenous participation 
in decision-making over extractive projects on their lands is channeled through 
highly regulated impact assessment procedures and the negotiation of agreements 
with developers. The contractual nature of market governance has resulted in 
company-based tools for natural resource governance, such as impact benefit 
agreements (IBA); free, prior and informed consent (FPIC); corporate social 
responsibility (CSR); and social license to operate (SLO). These practices promise 
Indigenous communities compensation for cooperation with companies and 
access to their traditional areas, and construct Indigenous peoples as economically 
driven stakeholders and rational actors following a neoliberal governmental logic. 
These company-led approaches have been criticized for privatization of consulta- 
tion, naturalizing market-based solutions and limiting access to important political 
and legal channels (MacDonald, 2011; Strakosch, 2015). 

The Canadian cases in this book show the importance of state support in 
agreement-making between industries and Indigenous peoples. The Tlicho of 
Mackenzie Valley are a Canadian First Nation that have both a modern land claims 
treaty and self-government. The creation of the Tlichg government with law- 
making authority over citizens, communities and lands in the Northwest 
Territories has produced an Indigenous governing body which is influential as a 
decision-maker and resource manager in its traditional area. Horatio Sam-Aggrey 
discusses in his chapter the role of the impact benefit agreement, negotiated 
between the mining industry and Tlichg communities. The case also shows that 
comprehensive land claims agreements (CLCAs) in northern Canada have pro- 
vided a legal framework to ensure Indigenous participation, political leverage in 
natural resource governance and clarity in terms of land ownership and Indigenous 
rights. Sam-Aggrey concludes that “it is not far-fetched to argue that in the case 
of the Tlichg, the relationship between the State and the Tlichg is the most impor- 
tant angle of the governance triangle.” It has given the Tlichg political leverage in 
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their relationship with industry, thereby slightly leveling the playing field between 
the two parties. 

In the case of Australia, Catherine Howlett and Rebecca Lawrence investigate 
the agreement-making tools to support the idea that Indigenous peoples agree 
with and consent to resource developments on their lands and territories at the 
expense of their rights. The recent case of the agreement-making process for the 
Adani Carmichael coal mine in Queensland illustrates the problems in the agree- 
ment-making process. The Wangan and Jagalingou peoples have previously 
rejected the company’s development proposals for the Carmichael mine. Despite 
the resistance, several mining leases have been issued to the company by the 
Queensland government without the consent of all of the Wangan and Jagalingou 
native title claimants. Under the current Australian legislative framework, it is not 
necessary to obtain consent of all Indigenous parties whose native title rights will 
be affected by development. Howlett points out that the Australian agreement- 
making practice allows only an extremely limited form of “agency,’ one where 
Indigenous peoples are forced to engage with, and consent to, tools that ultimately 
dispossess them. 

Comparing the Nordic and Australian circumstances, Howlett and Lawrence 
argue in their chapter that the Nordic states are not immune to neoliberal natural 
resource policies; in fact, if anything, “they have in some ways been all the more 
willing to take on neoliberal logics and practices.” Benefit-sharing and part- 
ownership agreements with local municipalities, landowners and neighboring 
(non-reindeer herding) local communities have been negotiated for wind power 
projects in Sweden while the Sami have been completely marginalized in these 
processes. In the case of the Stekenjokk agreement between the County Board and 
the wind power company, the local Sami community was not party to the agree- 
ment nor to any of the negotiations. What the Swedish state did instead, according 
to Howlett and Lawrence, was play the role of paternal protector by claiming to 
represent Sami interests, but it also took “the role of market actor by staking a claim 
to a market share of any profits.” In this way, the state leveled the playing field 
between wind power developers and landowners. 


Indigenous agency in network governance 


Network governance refers to situations where the state engages with non- 
governmental actors, such as Indigenous peoples and industries, while maintaining 
some degree of control over the activity of such governance networks (Jessop, 
1998; Sorensen and Torfing, 2007). In our analyses, network governance has been 
understood as a mostly locally constituted but often rather dispersed network of 
representatives of Indigenous peoples, authorities from different levels of adminis- 
tration, local people and company representatives interacting upon a project idea 
or a more concrete plan. This is the least defined site of governance among our 
cases, and complex power relations between different actors are also at play here. 
Most importantly in this context, the normative power of Indigenous peoples 
often translates to an issue of knowledge. Knowledge and the use of various kinds 
of knowledge by different knowledge holders are key to creating a common 
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understanding of the values, principles and norms to be negotiated and imple- 
mented. This is an important aspect of Indigenous agency in natural resource 
governance, as it entails the very ability of Indigenous peoples to participate in the 
planning of extractive projects, influence development in their areas and represent 
their interests and rights (Brattland et al.; see also Cambou et al. in this volume). 

As Camilla Brattland, Else Grete Broderstad and Catherine Howlett stress in 
their chapter, Indigenous peoples’ political agency is a result of multiple power 
relations that define their scope and forms of political action. The comparison 
between the Norwegian and New Zealand salmon industry highlights structural 
and discursive constraints on Indigenous agency. In both countries, Indigenous 
peoples are heavily involved in marine livelihoods, but in markedly different ways. 
Whereas the Maori hold a share of marine industry development in New Zealand, 
in Norway marine development is seen as the domain of the municipalities. 
Likewise, the process of consultation and participation in aquaculture licensing 
differs greatly between the two countries. The standards set by global human 
rights mechanisms on consultations and agreements with Indigenous local com- 
munities have been implemented in the New Zealand governance system, which 
serves to strengthen Indigenous agency as seen in the Marlborough Sounds case. 
In contrast, the lack of state recognition of Sami presence and interests in the 
coastal areas of Norway, as is evident in the Vedbotn aquaculture case, seriously 
hinders Indigenous agency in local aquaculture development and beyond. In their 
analysis in this volume, Brattland and colleagues identify a clear need to recognize 
the obligation of local communities to consult the Sami on issues that affect Sami 
interests and livelihoods. 

Networks also function in the context of coercive, authoritarian modes of gov- 
ernance (Kropp and Schuhmann, 2016; see also Berg-Nordlie, 2018), as becomes 
clear in the analysis by Marina Peeters Goloviznina in this volume. Goloviznina 
discusses a Russian case by applying the principle of free, prior and informed con- 
sent in her chapter about normative conflicts between Indigenous peoples and a 
gold mining company in the Nezhda mining plan in the Tomponskyi municipal 
district, northeast Yakutia, Russia. Goloviznina notes that the interactions between 
the extractive company, Indigenous peoples and authorities take place in the con- 
text of the rights-incompatible Russian state where the authorities deliberately 
replace community (Indigenous) voices and speak on their behalf. This mode of 
interactions encourages companies to deal with government representatives instead 
of working with Indigenous peoples directly. In this case, the two regional institu- 
tionalized practices in the Sakha Republic (Yakutia)—ethnological expertise and 
the Ombudsman for Indigenous Peoples’ Rights—complement and enhance each 
other’s work, and offer Indigenous peoples ways to broaden their participation in 
the local governance of natural resources. In addition, as Goloviznina points out in 
her chapter, the local community benefits from its networks with 


The brothers and their families herd the deer and watch these remote territo- 
ries all-year-round, whereas the chairwoman’s job in Yakutsk is crucial to 
accessing the authorities, company headquarters and Indigenous associations 
to carry out necessary paperwork and networking. The combination of rural 
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and urban members in the organizational structure and its strong ties with 
authorities and Indigenous associations ensure the obshchina’s access to various 
sites of negotiations, resources and flows (material and nonmaterial) regionally, 
nationally and internationally. 


The networks in the Nordic countries are to a considerable extent meta-gov- 
erned by national governments and legitimated by the participation and control 
by regional and local politicians (Fotel and Hanssen, 2009). This dilemma is 
discussed by Kaja Nan Gjelde-Bennett with reference to the mining case of 
Kallak in northern Sweden. Tensions have been building for years between the 
company, the municipal and national governments and Sámi communities in 
Jokkmokk municipality. Giving the Sami a privileged claim to a part of this 
territory would challenge the authority of the state and the municipality, and it 
can also be viewed as a threat to their authority and security. As Gjelde-Bennett 
maintains, 


the Swedish state’s interests in economic growth and protecting its sovereignty 
present formidable obstacles to ruling in favor of the Sami communities. The 
legitimization of Indigenous rights domestically could alter the existing power 
structures that give preferential treatment to states operating within a neolib- 
eral paradigm. 


The state in the governance triangle 


Will the states withdraw from governance, as has been frequently claimed in recent 
years, and will other forms of governing take their place? The findings of different 
cases in this book suggest the opposite. The state is leveling the playing field for 
Indigenous peoples in each form of governance and their concrete mixes. The 
state is a central actor in the governance triangle for natural resources: it is at the 
same time protector, promoter and regulator of natural resources, Indigenous rights 
and the distribution of welfare. In the everyday interactions between states, 
Indigenous peoples and industries, Indigenous self-determination remains a widely 
accepted norm, which is contested in practice. While some of the cases in this book 
have produced a positive outcome for Indigenous peoples—such as a withdrawn 
extraction license, successful agreement-making and inclusion in local debates— 
most of the cases represent governance failures. 

From the perspective of Indigenous peoples, these cases show that governance 
failures result from different degrees of state compliance with international law 
and protection of Indigenous rights and self-determination. There is little gov- 
ernment support for Indigenous peoples to tackle structural inequalities in inter- 
actions with governmental actors and companies, and the institutional 
opportunities are similarly limited for Indigenous peoples to voice their con- 
cerns, to participate and to influence development on their lands. Governance 
failures lead to poorly organized consultations with Indigenous organizations, 
while the lack of support for Indigenous participation is evident in the local and 


Table 10.1 An overview of the findings from a meta-governance perspective 


Central actor(s) Main values Mode of governing Conflict Interactions Indigenous agency State role Governance failures Cases, including 
due to both positive and 
negative outcomes 
for Indigenous 
peoples 
Hierarchical UN mechanisms, Legitimacy, Regulation, Unclear legal Inconsistent Indigenous The state’s role as Lack of Kalvvatnan 
governance national authority coordination setting for application at peoples as promoter of implementation wind power 
parliaments, consultations national rights-holders resource of legal case, Norway 
governments with Indigenous level of in legislation development obligations, Pautrask and 
and ministries, peoples, gap international and courts vs. role as limitations of Norrback 
directorates between law and protector of courts and wind power 
and local legislation obligations Indigenous national case, Sweden 
administration, and policy lands and legislation to Matawa First 
courts implementation rights ensure Nations 
protection of mine case, 
Indigenous Ontario, 
rights Canada 
Market States and Profit, time Competition, Private, Company-led Rational and State engagement Unfair agreement- Tlicho mining 
governance industries effectiveness confidential interactions: economic in industry vs. making case, Canada 
contracts, lack IBAs, FPIC, Indigenous state withdrawal processes, Adani 
of public also CSR, agency, from ownership, limited form of Carmichael 
information, SLO Indigenous while agency for mine, 
closed, private stakeholders promoting Indigenous Queensland, 
interactions economic peoples Australia 
development Stekenjokk 
by market wind power 
plant, 
Sweden 


(Continued) 


Table 10.1 (Continued) 


Central actor(s) Main values Mode of governing Conflict Interactions Indigenous agency State role Governance failures Cases, including 
due to both positive and 
negative outcomes 
for Indigenous 
peoples 
Network Governmental Trust, Argumentation State sovereignty Local to national Participation, Discursive and Diverse Nezhda mine 
governance and non- consensus vs. self- interactions, influence, structural opportunities case, Sakha, 
governmental determination, institutional representation, constraints to for normative Russia 
actors, state-led local and and legal deliberation Indigenous contestation by Vedbotn 
networking regional opportunities agency Indigenous aquaculture 
politics for voicing peoples, lack of case, Norway 
Indigenous capacity and Aquaculture in 
concerns institutional Marlborough 
opportunities, Sounds, 
ack of common New 
knowledge Zealand 
systems Kallak mine 


case, Sweden 
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national authorities’ complacency about international law and human rights 
principles. Scientific advice and traditional knowledge are ignored, and inade- 
quate intersectoral coordination and multilevel policy mismatches further add to 
governance failure. In the following table the case results are presented from the 
perspective of meta-governance. 

Advocates of meta-governance propose that the answer lies in reaching a nor- 
mative consensus and coordination. Normative clarity in meta-governance is 
emphasized by professor in public organizations and management Jan Kooiman 
and sociologist Svein Jentoft (2009), who claim that difficult choices between val- 
ues, norms and principles are easier when substantive issues are formulated and the 
choices inherent in them are made clear. This also requires that the process be 
guided by an explicit set of meta-governance principles which are deliberated by 
and made explicit to all concerned, public and private, in an interactive governance 
context (Kooiman and Jentoft, 2009). The perspective of meta-governance is one 
of “meta-governors”’ or, in other words, of political leaders and decision-makers at 
different levels. Political scientists Jonna Gjaltema, Robbert Biesbroek and Katrien 
Termeer (2020, p. 177) crystallize meta-governance as “a practice by (mainly) pub- 
lic authorities that entails the coordination of one or more governance modes by 
using different instruments, methods, and strategies to overcome governance fail- 
ures.” The proposed solution for meta-governance is a combination of deliberate 
cultivation of a flexible repertoire of responses to governance failures, a reflexive 
orientation about what would be acceptable policy outcomes, and regular reassess- 
ment of whether actions are producing desired outcomes. Governors should rec- 
ognize that failure is likely but still continue as if success is possible (Jessop, 2011). 

From the Indigenous peoples’ perspectives, the situation is considerably differ- 
ent. As argued by the political theorist Nicolas Pirsoul (2019, p. 256), the global 
human rights mechanisms such as the International Labour Organization’s 
Indigenous and Tribal Peoples Convention (ILO 169) and the United Nations 
Declaration on the Rights of Indigenous Peoples (UNDRIP) favor the creation of 
deliberative spaces between key state (and sometimes non-state) actors and 
Indigenous communities that are consistent with theories of deliberative democ- 
racy. However, the consultations that do take place suffer from a deliberative deficit. 
Pirsoul uses New Zealand and Colombia as case studies, and argues that consulta- 
tion would better help respect the rights of Indigenous peoples if they were con- 
sistent with the political ideals that inform deliberative democratic theory. This 
deliberative deficit is obvious in many of our cases, too. 

Due to the governance failures stemming from the deliberative deficit, the 
Indigenous peoples’ future seems to entail a continuous struggle to advance their 
rights and interests in natural resource governance. They will use hybrid strategies 
to promote Indigenous self-determination in national legal processes, company-led 
agreement-making and local networking. By providing alternative future imagi- 
naries in contrast to often neoliberal, extractive economic development, Indigenous 
peoples will continue to contest the norms. To turn governance failures into suc- 
cesses requires most of all institutional sites for deliberation and normative contes- 
tation by Indigenous peoples in their interactions with states and extractive 
industries. This will take place one struggle at a time, and the states will still have a 
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central role in leveling the playing field for Indigenous peoples in the governance 
triangle of natural resources in the Arctic and beyond. 
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